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IF POLICIES COULD BE DATED BACK 


— no automobile owner would buy one until 
after his accident — but then he would want 
the best that he could get. 


To safeguard your present and potential 
resources, make certain that your automobile 
liability insurance measures up to the stand- 
ards you would insist upon if and when it 
becomes your sole protection against financial 
disaster. 


Furthermore, 


Etna _ policyholders 


If you wisely insist upon an Aitna Compre- 
hensive Combination Automobile policy, with 
limits adequate to meet any possible claim, 
you will have the most complete and depend- 
able protection it is possible to buy — plus 
many invaluable service features. 


So buy today the policy you would want — 
after the accident — if you could get it. 


in states 


where the Safe Driver Reward Plan is in effect 
can earn a 15% reward for claim-free motoring. 
Ask your local £tna representative for particulars. 
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AUTOMOBILE LIABILITY INSURANCE 


By 
JOHN A. APPLEMAN 
One Volume of the Illinois Bar ‘ Price $10.00 


rork of its kind and the first adequate treatment of automobile lia- 


Appleman has dissected the standard liability policy and clause by 
; it with the aid of thousands of decisions—6,462 citations appear in 
y case in point has been examined and cited 
e, for Mr. Appleman has specialized in this field of the law for years and 
f the legal department of the largest insurance company in this field 
ind experience with every phase of this branch of the law 


THE NEW FEDERAL RULES OF CIVIL PROCEDURE 


By 
PALMER D. EDMUNDS 
of the Chicago Bar 


ere will be an imperative need for the most authoritative interpretations available 
part of every lawyer practicing in the Federal Courts as soon as the new rules 


become effective. This book answers that need 


One Volume About 1500 pages Price $10.00 


VALIDITY OF FOREIGN DIVORCES 


By 
HAMILTON VREELAND, JR. 
; book contains a complete analysis of the divorce laws of America and Europe 


ind the tests of jurisdiction employed to uphold or defeat a divorce decree. It is the only 


n the subject 


One Volume Price $6.00 


THE FEDERAL DEATH TAX 
with a Chapter on the Federal Gift Tax 
By 


JOHN E. HUGHES 
of the Chicago and Washington Bars 
ment of the subject is both scholarly and practical, representing a: 


ore than twenty years of specialized practice in this exacting 


One Volume Price $10.00 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago, Illinois 





tthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
matter Aug. 25, 1920, at the Post Office at Chicago, IIll., under the Act of Aug 


Per Year, $3; To Members, $1.50 | Students in Law Schools, $1.50 
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a Square foot for Office 
S: torage S pace ! 


REDUCE unprofitable office space by storing 
your valuable records in safe keeping within 
the concrete and steel walls of the Lincoln 
Warehouse. For a few cents a day your records 
may be guarded in fire and theft proof, individ- 
ual rooms, always accessible. Subway and ele- 
vated stations within a short walking distance 
from the Warehouse. Telephone for estimate, 
RHinelander 4-0107, no obligation. 


LINCOLN ccpbcearion 


} 1187 Third Avenue (Between 69th & 70th Sts.) New York City 


















































A Satisfactory Binder for the Journal 
































Binder Opens 
Flat Separate 
aaa Issues Can Be 
No Tightness Inserted or 
of Inside Detached with 
Margin 
Ease by Means 
No Punching ales : - 
of Holes in Device 
Side of Issue 














The Binder has backs of art buckram, with the name AMERICAN BAR ASSOCIATION JOURNAL stamped in 
gilt letters and presents a rather handsome appearance. It can of course be used merely for current numbers or 
as a permanent binding for the volume and placed on the shelf with other books. 


We are prepared to furnish this to our members at $1.50, which is merely manufacturer's cost plus mailing 
charge. Please mail checks with order. There will be an inturval of about two weeks from receipt of order to 
delivery. Address: 


AMERICAN BAR ASSOCIATION JOURNAL 


1140 North Dearborn Street Chicago, Illinois 
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Tue way most states have modernized their corporation laws, lawyers 
nowadays organize most of their clients in the home state. And better it is 
for everybody. 

But occasionally, in every lawyer’s practice, a corporation must be 
organized in some other state: perhaps a subsidiary or affiliated company 
of an established corporation—to operate exclusively in another state—or 
perhaps for a client’s special venture in a distant state. Then, too, as every- 
one knows, circumstances still do arise for which the careful lawyer’s pre- 


scription, after a thorough study, is still the old, well-tried Delaware law. 





In any and all such cases, the lawyer’s peace of mind and the client’s best 
interests are both promoted by C T Representation (statutory representa- 
tion in any state by The Corporation Trust Company, C T Corporation 
System, or an associated company). With C T Representation, the corpora- 
tion’s continuous compliance with all the requirements of the state in which 
organized is doubly assured—first by the trained reliable C T service, and 
second by its being under direct supervision at all times of the company’s 
own lawyer instead of becoming a spare-time job of the corporation’s 
accounting department or the casual responsibility of one of its officials. 
For C T Representation may be instituted only by the corporation’s own 


lawyer and is furnished only through him. 





@ To have C T Representation a corporation must have a ‘ | 
lawyer. That was made The Corporation Trust Company’s ss 
policy at its founding in 1892, has been its policy ever since. 
But let it not be thought of as an idealistic effort to make 
work for lawyers. It is business. Ours is a business of doing 
for a lawyer those things that his law work makes necessary 
but that are not law work themselves —business details that 
can be done best with business organization and system. We 
don’t fool ourselves—if corporations did not have lawyers, 
there would not long be business for us. We are busy only 
when lawyers are busy and because lawyers are busy. So we 
do not seek and will not take the representation of corpora- 
tions except from each one’s own lawyer. 
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THE TIME IS NOW! 


Important things come first. 
One of the most important considerations 
in any man’s life is the protection of those who are 


dependent on him. 


That’s why delay is dangerous 





when acquiring enough life 


insurance is involved. 


It may not be obtainable later. 
What’s more important, an 
emergency may strike mean- 


while. 


Don’t risk these hazards! 


thea) rudential 


Insurance ¥ Company of America 


EDWARD D. DUFFIELD, President 





Home Office, NEWARK, N. J. 
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AND DEPOSIT 
COMPANY 


OF MARYLAND, 
BALTIMORE 








FIDELITY AND SURETY BONDS 
BURGLARY AND GLASS INSURANCE 
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estate. If you are not entirely familiar with the different uses of this 


method of holding property we will gladly give you further infer 


mation. 


Land Trusts 


Land trusts may offer decided advantages to your clients owning real 


CHICAGO TITLE & TRUST COMPANY 


69 West Washington Street, Chicago 
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OFFICE RECORDS 


LAW OFFICE FORMS designed by Dwight 


G. 


with reference to pages of that volume 


tion of each may be found 


l Tickler and Dispat Board 
Lawyer's Time Record 
3 Stenographer’s Time Record 
ye Sk Charge Book 


Cash Journal 


6 Lawyer's Ledger 

\ f Lawyer's Efficiency Statements 
8. Lawyer's Brief Book 

) Attorney's Office Docket 
10 Home Reference Sy 
11 Voucher Check ant Ti 
12 Legal Form Book 


3 Letter Form Book 
14. File Distributor 


15A Retainer Record Sheet 
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15C. Instruction Sheet 
15D. Office Message Shect 
~ 156F File Slip 

15G. Telephone Call S 


udgment Record 


16. Court Chart 


esk Portfolio 
tandard Practice Mar 


MASON CITY, IOWA 


to 
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Carty, author of “Law Office Management,” are listed 


where 
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Pays for itself quickly in scientific charges for serv- 
ices. Check list for samples you wish 


and 


KLIPTO LOOSE LEAF CO. 





SOCIAL 
SECURITY 
FOR 
LAW BOOKS 





Leather bindings enhance the value and prolong the 
useful life of reference books, especially those most fre- 
quently used. 

Keep your leather bindings rich-looking instead of dry 
and musty by periodical treatments with Lexol. It is easy 
to use, and saves its slight cost many times over in provid- 
ing long term social security for fine leather bindings of all 
colors, designs and finishes. 

We recommend our 3 oz. 25c size for preliminary trial, 





then the pint at $1.00 or gallon at $4.00, depending upon | 


the number of volumes. Lexol is also splendid for brief 
cases, leather chairs and seat cushions. 
LEXOL is sold by book dealers, luggage, shoe and de- 


partment stores or sent direct. 


THE MARTIN DENNIS COMPANY 
895 Summer Ave., Newark, N. J. 
Makers of Quality Products Since 1893. 
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READ HOW THE GUARDIAN’S NEW PLAN 
ROUNDS OUT FAMILY PROTECTION 


















I i 
GUARANTEES A FAMILY 
INCOME IF 
YOU SHOULD DIE. 


2 
IT GUARANTEES 
AN INCOME FOR 

YOURSELF WHEN YOU 
REACH RETIREMENT 






IT GUARANTEES AN 
INCOME FOR YOU AND 
YOUR FAMILY IF YOU 
SHOULD BE TOTALLY 
AND PERMANENTLY 
DISABLED. 


















FORTUNATE is the man whose 1. When you reach retirement age, Many lawyers have looked into this 
life insurance program covers all regular monthly income checks _ Plan and found that by completely 
three of life’s major contingencies :— which will continue to arrive as rounding out family protection, it 
1. Premature Death. long as either you or your wife answers their needs perfectly. For 
2. Income for the Retirement Years. live. full particulars, we invite you to mail 
3. The “Economic Death” caused 2. Should you die, financial support the coupon. 

by Permanent and Total Dis- for those who live after you. 

ability 3. Should you be totally and per- 
If you are a “preferred risk” and not manently disabled before reache- [~~ 


Department AB-4, 


ee ee ce ce ee es ce ee ee ee ee 


| 
over age 45, The Guardian has an ing age 55, guaranteed Guardian 50 Union Square, N. Y. ¢ 
Income Plan which offers you these checks to help replace your nor- Show me how I can round out family pro 
advantages _ mal income. tection with a Guardian Income Plan 
| I can put $ aside each week. 
Birthday 
| Month Day Year 
LI > on ; 
f | 
INSURANCE COMPANY OF AMERICA V sree 
| 
NEW YORK CITY | City iii AB-< 
A MUTUAL COMPANY «+ ESTABLISHED 1860 lensihandien eatiinbuieiie-arby cies tigen Sena saes ths nee emo aia J 


GUARDIAN OF AMERICAN FAMILIES FOR 78 YEARS 
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e67 
| “PROFITS TO 
YOU — Using Cor- 
poration Service Com- 
pany for organizing 
Corporations Dela 
ware.” 
OU can profit by a com- yours for the asking. Tear ‘a “Digest of Delaware | 
plete knowledge of the out this ad — checking the Cospecetion Len 
advantages of organizing cor- booklets you desire, and mail CJ 3 a ha | 
’ . a P aiue naet cia 
porations under the Delaware to Corporation Service Com- ware Corporation Law | 
Law, and the efficient services pany, Delaware Trust Build- ‘a “Forms for Organ- | 
offered by Corporation Service ing, Wilmington, Dela- izing Delaware Cor 
porations 
Company. ware. The booklets | 
The four valuable descrip- _ will be sent to you _ 


tive booklets shown above are 


by return mail. 






























CHECK BOOKLETS DESIRED 
NO OBLIGATION 





Corporation Service Company 
Delaware Trust Building Wilmington, Delaware 
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Prompt Service 
on Court Bonds 
| —Everywhere 


IN every city and county seat through- 
the United States, 
U.S.F.&G. agent—equipped with the 









out there is a 






necessary powers to give you immedi- 





ate service on fiduciary bonds and on 






bonds required to guarantee compli- 





ance with decrees of the court. Youare 






invited to make full use of this service. 


UW. Sok & Go 
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UNITED STATES FIDELITY & GUARANTY C 





h whicl if ted 


2&@, PIRE 


FIDELITY & GUARANTY FIRE CORPORATION 
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Important Announcement to Employers 
Current Ey t ; toe ae 


AMERICAN SURETY 


introduces the 


PEN nN HowaArpD 


etter Judg ind More Efficient State Courts... 35, 1) | \() () \ ER 
ti | ) 







































i Hs 
i Hon. W IAM RANSOM 
I i erican Citizenship and Its Supreme Challenge 357 
| | Hlon. | N W. SUMNERS 
; ine e Cleveland Meeting..... .. d6l l' Is fittingly called the DISCOVERY BOND be 
i cause it brings payment for losses discovered while 
1 i it isin force. It provides protection not only against 
; tiyitie p * ndine Committee rics ‘ a . 
' ng littee on American 64 the future dishonesty of bonded employees, but also 
Citizet | ite so. on . 
i against past acts of dishonesty not yet discovered, 
RALI O I even though the employee was not bonded at the 
Il time of default 
‘ e P le Imissions to the Bar 3605 Moreover, when the amount of bond is increased, 
i A . PMAN ANDREWS | the increase, too, applies over the past 
| 
i Also, as long as the Discovery Bond is in force, it 
nior Bar Notes _ 370 |. will continuously shield the employer, no matter when | 
| the defaulting employee may have left his service 
| 
j Broad in scope, the Discovery Bond even gives the | 
' 372 right to discover, during its 
| . -~ | 
| life, certain losses caused 
EMPLOYERS NOW by employees who have left 
a or ee a 374 | WITHOUT FIDELITY i celetalaet aden in Rial 
is at and , Oo PROTECTION the service Defore the Donc 
| hec -s effective 
SS | will find in the Discovery ecomes effec -” 
) ' , wi eaia } Bond the only method avail- ' : 
eVIeW ol ecent Supre me Court Decisions. 375 | able to obtain pretection This unique coverage, 
> T , against past as well as fu- originated by the under 
| ) OLMAN ture employee dishonesty. 
signed companies, entails 
| The Bond will rid them of ; 
| | their nervous worry about no additional cost 
v 9 | Literature * 387 hidden embezzlements . . . . 
Unknown Any of our 12,000 local 
CHAI P. MEGAN, Department Editor rere representatives throughout 
| in the > 
business the country will gladly ex 
; closet. 5 t recial lyantage 
marie \ es in Current | egal Periodicals 390 plain 1S special aGvantage 
in terms of your own re 
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quirements 
ica nistrative Rules and Orders... 393 American Surety 
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ee 402 American Surety—-New York Casualty 
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Every Question 


On 


Federal Practice 


is covered in 


Hughes Federal Practice 


Jurisdiction & Procedure 
Civil and Criminal ° With Forms 





Now brought completely to date by 


1938 Pocket Parts 





New rules of Federal Practice in the District Courts are furnished 
at this time in pamphlet form for convenient use pending their 
becoming effective under 48 Stat. at Large 1064. 


In view of the fact that there are no court interpretations of the 
new rules this form of publication should prove the most. desir- 
able for a considerable period. 


<<» 6<a———_____ 


Hughes is the Authoritative Work by a Master of the Subject 
William J. Hughes, LL. M., LL. D. 


For many years Attorney in Office of Solicitor-General, ir 
charge of Practice and Procedural Matters 





Write for Full Information 


West Publishing Company St. Paul 


Sold by all dealers. 
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CURRENT EVENTS 


Members of House of Dele- 
gates Elected 


O* ' the 
annoul! the 


Board of Elections 


result of the ballot- 


g for State elegates which had just 
een complet This was the first gen 
il election for State Delegates unde: 
» new Constitution adopted at Boston 

August 24, 1936. One-third of the 


elected for one-year 


erms, one-third for two-year terms, 

three-year terms In 

e future, | ever, all the Delegates 

HN be elect for three-year terms, 

xcept 1 t] se of an election to fill 

vacancy hen the Delegates will be 

en for t balance of the unex- 

ed te 

Conside act that there were 

ntests lelegate in only five States, 

e tot ballots cast showed 

real interest in this first 

general election for State Delegates. 

he contest eferred to were in Iowa, 

here Mr iman S. Stevens, of Des 

foines, re 203 votes, as against 

89 for M1 ge C, Murray, of Shel- 

Michis vhere Mr. Roberts P. 

ludson, of ult Ste. Marie, received 

335 votes as against 142 for Mr. John M. 

inham, of nd Rapids: New York, 

ere Mr. George S Bond, of Syra- 

ise, receive 1.084 as against 304 for 

Jame \ Ryan, of New York 

Ohi ere Mr. Charles W. Ra- 

e, of Tol eived 600, as against 

144 for M1 eph L. Stern, of Cleve- 

1; Pent where Mr. Bernard 

Myers, of neaster, received 447, 

rainst 1 f Mr. Burtt Harris, 
ttsburg] 

[dah th Carolina, Utah and 

Ter tor l LT JUD there were no 

nd in all other 

only one nomi- 

by petition In the jurisdictions 

I H; Kansas, 

| Hamp e, vacan- 

the t f State Delegate were 

tl he total num- 

ballot led out was 27,744, 

e | ber cast f l can- 

e shows newly 

member the House of Dele- 


State 


Delegates will be held in Washington, 
D. C., on May 11, 1938, but the newly 
Delegates 
that 
few who were elected to fill vacancies. 

The official 


elected will not 


as such in 


participate 
meeting, except the 


report of the results of 


the election to the Board of Governors 
and the House of Delegates is signed 
by the members of the Board of Elec- 
tions, as follows: Edward T. Fairchild, 
Chairman, William P. MacCracken, Jr., 
and Edward Gluck. 


Number Total 
State Term Elected Votes Votes 
\labama 3 yr. Wm. Logan Martin, Birmingham 99 103 
Arizona 1 yr. J. Early Craig, Phoenix....... ; 82 89 
Arkansas 2 yr. Henry M. Armistead, Little Rock . 125 128 
California 3 yr. Guy R. Crump, Los Angeles...... 604 652 
Colorado 2 yr. G. Dexter Blount, Denver. . . 127 144 
Connecticut 1 yr. Joseph F. Berry, Hartford 215 22°3 
Delaware 2 yr. James R. Morford, Wilmington a 40 
Dist. of Columbia 1 yr. Frank F. Nesbit, Washington... 168 398 
Florida 3 yr. Giles J. Patterson, Jacksonville....... 166 203 
Georgia 2 yr. John M. Slaton, Atlanta... 155 164 
Idaho 2 yr. Oliver O. Haga, Boise.... ........ 17 29 
Illinois 1 yr. Charles M. Thomson, Chi «go 855 897 
Indiana 2 yr. li F. Seebirt, South Bend... 196 209 
lowa* 1 yr. Iruman S, Stevens, Des |4foines 203 294 
Kansas 3 yr. W. E. Stanley, Wichitaf...... 203 212 
Kentucky 3 yr. Frank M. Drake, Louisville}...... 142 160 
Louisiana 2 yr. Henry P. Dart, Jr., New Orleans 167 1733 
Maine 1 yr. Clement F. Robinson, Portland. . ; 82 85 
Maryland 2 yr. rl. Scott Offutt, Towson........ es 286 303 
Massachusetts 3 yr. George R. Grant, Boston......... 307 340 
Michigan* 1 yr. Roberts P. Hudson, Sault Ste. Marie.. 335 486 
Minnesota 2 yr. Morris B. Mitchell, Minneapolis....... 267 290 
Mississippi 1 yr. William H. Watkins, Jackson.” See 88 
Missouri 3 yr. Laurance M. Hyde, Jefferson City 419 449 
Montana 1 yr. W. J. Jameson, Billings.... ae 54 57 
Nebraska 1 yr. l‘rederick S. Berry, Wayne... 164 184 
Nevada 2 yr. George S. Brown, Reno... 57 59 
New Hampshire 2 yr. Conrad E. Snow, Rochester7..... co 67 
New Jersey 1 yr. Sylvester C. Smith, Jr., Phillipsburg 184 404 
New Mexico 3 yr. George S. Klock, Albuquerque...... 35 45 
New York* 2 yr. George H. Bond, Syracuse. : . 1,084 1.423 
North Carolina 3 yr. Willis Smith, Raleigh..... ae a 93 
North Dakota 3 yr. C. L. Young, Bismarck...... 44 48 
Ohio* 2 yr. Charles W. Racine, Toledo............ 600 767 
Oklahoma 1 yr. Joe S. Lewis, Ponca City... — 183 
Oregon 2 yr Sidney Teiser, Portland..... 3 128 135 
Pennsvylvania* 3 yr. Bernard J. Myers, Lancaster... 447 601 
Rhode Island 2 yr James C. Collins, Providence... 93 97 
South Carolina 1 yr. Alva M. Lumpkin, Columbia. are 84 90 
South Dakota 1 vr. Lewis Benson, Huron......... . 55 61 
Tennessee 3 vr Harley G. Fowler, Knoxville 113 120 
Texas 1 yr. Harry P. Lawther, Dallas..... 404 438 
Utah 2 yr. George H. Smith, Salt Lake City ‘9 72 
Vermont 3 yr. Walter S. Fenton, Rutland. 81 83 
Virginia } vr. Thomas B. Gay, Richmond... 244 252 
Washington 1 yr ©. B. Thorgrimson, Seattle... 224 rq 
West Virginia 2 yr Frank C. Haymond, Fairmont 142 150 
Wisconsin 3 vr. Carl B. Rix, Milwaukee... ‘ 229 249 
Wyoming 1 yr. William O. Wilson, Cheyenne 29 33 
Hawaii 3 vr Benjamin L. Marx, Honolulut 33 3 
Territorial Group 3 yr. Leo M. Gardner, Manila, P. | ae 56 
*Names of two nominees printed on tallot. 
+Also elected to fill vacancy 
Grand total ballots cast 12,188 
27,744 


Total ballots mailed out 





Board of Elections, 


Enwarp T. Farrcuitp, Chairman. 








The Administrative Law 
Problem in the States 


URRENT 
trative law 


adminis- 
tended to deal 
field. Oc 


Situation 11 


discussions of 
have 
principally with the Federal 


the 


casionally, of course, 
the States has | referred to, as in 
Mr. Jaffe’s address at the Cincinnati 
“Publication of Admin- 
but the 
national problem has generally received 
Now, 


recognition of 


een 


Conference on 
istrative Rules and Orders,” 
however, there is 
evident a the 
fact that the problem in the states is by 


most attention. 
growing 
no means of minor importance, as evi- 
denced by the Eighth Report of the 
Judicial Council of New Jersey re 
cently submitted to the Governor 

law,” the 
the 


“Today our administrative 
report declares, “is concededly 
fastest growing part of our 
threatening to 
comparison, the work of our traditional 
courts. the 
growth of administrative tribunals and 
the executive justice administered by 
them present one of the paramount prob- 
lems which confront the public, a 


jurispru- 


dence, overshadow, by 


Believing as we do that 


spe 
cial study of administrative tribunals in 
New Jersey has been made for the Uni- 
Newark and the Judicial 
Council of New Jersey by Nathan I 
Jacobs and Nathan Davis, both of whom 


versity of 


are eminently qualified to make such a 
study.” 


Importance of Adequate Mode of 


Review 
The study referred to is printed in 
full in the report. It names a long 
list of administrative agencies to illus 


trate the growth of this method of han 
dling problems in New 
out the tremendous aggregate of powers 


hese with 


Jersey; points 


delegated to t agencies; deals 
certain legal principles involved in their 
operation, and calls attention particu- 
larly to the lack of adequate independent 
review of their decisions. On this last 
named aspect of the subject the study 
says: 

“Mention has already been made of 
the concentration of legislative, execu- 
tive and quasi-judicial functions in ad- 
ministrative agencies. While this prac- 
iid effi- 


ities of! 


tice may be expeditious and 


ciency, it opens serious possibil 


injustice and abuses It places un 
bounded confidence in human nature to 
expect an administrator to perform his 
quasi-judicial 
disinterest, 
prosecutor 
which aggravate the 
justice may be 


mental zeal to achieve results: (b 


functions with complete 


1 
where he is also acting as 


Other factors 
possibilities of in- 


and jury. 


mentioned: (a) 
the 


fact that for reasons of expediency, 
subordinates are often permitted to make 
final determinations; (c) the making 
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of determinations or rulings without 
formal reasons therefor; (d) the fact 
that many administrators, while expert 
in the field being regulated, are poorly 
versed in sound judicial technique; 
the ubiquitous pressure of political 
and (f) the fact that 
trators are frequently political appoint 
lacking 


or security of 


(e) 


forces; adminis- 


ees competence, independence 


office. foregoing 





considerations render evi the im- 


portance of an adequate mode of re- 


ew 
Administrative Tribunal 


The study then proceeds to point out 
the advantages of a plan for impartial 


and makes following 
mendation for a “Proposed 
tive tribunal”: 

“It would appear that the 
methods of judicial review are substan- 
tially inadequate—they lack expedition ; 
they lack certainty; and they lack the 
vital element of insuring a determina- 
tion de novo on law and fact. It is our 

recommendation that an 
pendent administrative tribunal be cre- 
ited by statute, with jurisdiction to re 
action of all administrative 
which 


review, recom- 


A dministra- 


available 


major inde- 


view agen- 


cies exercise State-wide juris- 
diction. This tribunal should be vested 
with quasi-judicial functions, should op- 
erate in the and 
should be headed by a convenient and 
workable number of judges. 


‘The 


manner of courts, 


appeal to the new tribunal 


should be inexpensive, informal, and 
prompt, so that relief to ordinary indi- 
viduals may be a practical reality 


Hearings before it should be de novo 
and subject to its own rules. The 
to appeal should extend not only to in 
dividual determinations but 
eral regulations adopted by the subor- 
dinate administrative agency. The ap- 
peal should not.stay the effect of the 


also to gen 


order or regulation appealed from ex- 
cept where the appellate tribunal other- 
wise orders. Power should be afforded 
to the appellate tribunal to take appro- 
priate steps towards the 
tion of rules of evidence and procedure 
governing the quasi-judicial proceedings 
throughout all the State administrative 


standardiza- 


agencies. 
Advantages of Plan 


‘If the 
unal 


suggested administrative trib 
established, it 
an effective safeguard against evident 
possibilities of injustice; appeals would 


be handled by 


were would afford 


group of persons who, 


by activity and specialization, would 
soon become expert; and the mere ex- 
istence of the administrative appeal 


would afford a wholesome check on 


administrative action. There 
is ample precedent therefor. Appeals 
now lie from local administrative agen- 


original 


cies to the County and State 


f 





tate Board of Edu- 
Commis 


Education and 


cation; 


to the Service 
sion; to the State Board of Health: 
and to the Cor ssioner Alcoholic 
severage Cont here is no sub- 
stantial reason for affording persons 
affected by lk nistrative action 


a prompt and practicable statutory ap 








peal to a State Board and not afford- 
ing a similar e of review to persons 
affected by equ significant action of 
State administrative agencies. 

‘The proposed tribunal would not be 
unconstitutional as depriving the Su 
preme Court of its inherent jurisdiction 
to supervise the proceedings of admin 
istrative agencic since that Court 
would still retain its power to super 
vise the administrative roceedings as 
they emerge from the new tribunal. As 
a practical matter, the n of the 
new tribunal would undoubtedly reduce 
the certiorari applicz and allevi 
ate the present overburdened conditior 


of the Courts. 


Opposing Arguments Answered 








“Several arguments may be suggested 
against the establishment of the pro 
posed tribunal If l that it will 
impair adr e efficiency; (2 
that it will to trials in almost 
every instance 3) that it will lead t 
confusion with certiorar roceedings 
and (4) that ‘internal’ appeals are pre 
ferable. 

“(1) It is significant that existing 
administrative appeals have not it 
paired administrative efficiency. There 
is no reason to doubt that the appellate 
tribunal, properly conducted, will give 
full weight to the needs and interests of 
the subordinate agencies. Paradoxi 
cally, the lac 1 not the presence Ol 
an expeditious* method of appeal i 
pedes administrative  effici ncy, espe 
cially when ealing with agenci 
handling technical und complicate 
problems; it the existing method 


review, certiorari, which results in p1 


tracted proceedings before Judges w 





are not expert in the fields under < 
sideration. 

(2) On t S tual exp 
ences Ir ¢ tive [ 

ite bodice I n to ex 
an ul t Furtl 
more, retrial t, ir iy sul 
tial sense tivene 
the subord e age! t In 
act as ( t possil 
justice. 

(3) Est he proj 
tribunal le to confusion 
the writ of rtiorar The Sut 
Court, even without statutory provi 
has enunciated the doctrine that 
orari will not sue to review the 
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d of ceedings idministrative agency 
r of until existing statutory methods of ap- 
du- veal have be exhausted. There is, 
mis however, pertinence to the argument 
lth ; igainst the all -e of two independent 
10lic ppeals on ns of fact, namely, first 
sub the | tribunal, and secondly 
sons the Supre1 ourt. This may read- 
‘tion y be handled by the Court itself or by 
uf statute ion limiting the Court’s 
rd : eview t f law 
sons “(4) Internal appeals, such as those 
0 iilable it employment Compen 
on ( suggest the possibil 
it be ty of that mode of review in lieu of the 
Su yposed lent tribunal. This 
tio1 thod, | still retains the unde- 
min rable featur f determining a litigant’s 
ourt ght it atmosphere, whereas 
iper trong empl n the creation of an ex- 
as editious re should be placed upon a 
\s udicial non-partisan atmosphere.” 
} 
bre Statutory Safeguards Suggested 
levi The stud gests several statutory 
‘itior ' feguards might well be enacted 
e Le e without regard to the 
eatio1 t gested administrative 
red t is statutory pro 
ited n that e from emergency sit 
tions, regulations may not be promul- 
a ited ¢ easonable notice and 
(2 le Oppt to be heard.” The sec- 
7 a lis a re nt that administrators 
“ie ress f the reasons for their 
oo erminat The thit is a further 
: vision that lministrative agencies 
J ust compile and publish their deter- 
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CuRRENT EVENTS 





The Toledo Bar Association held its 
fifth annual law institute on April 2 in 
connection with a regional meeting of 
the Ohio State Bar Association. Dean 
Herbert F. Goodrich of the University 
of Pennsylvania Law School was the 
lecturer and his subject was “Problems 
in Conflict of Laws.” The first session 
of the institute was held from four to 
six on Friday and this was followed by 
an informal dinner. At seven-thirty the 
meeting re-convened for two hours and 
the third session of the institute was 
held on Saturday from three to five 
P. M. Total registration for the meet- 
ing was about six hundred, two hundred 
of whom came from outside of Toledo. 
All attorneys from the surrounding 
twenty-one counties were invited and 
the visiting lawyers were offered free 
tickets to the institute. Members of the 
Toledo Bar Association were also ad- 
mitted without charge and Toledo law- 
yers who were not members of the as- 
sociation were charged a dollar and a 
half. State bar committees met on Sat- 
urday morning followed by a luncheon 
and round table discussion and in the 
evening there was a banquet and dance 
at the Toledo Club. Howard Lewis, 
chairman of the committee in charge of 
the institute, presided during the three 
lecture sessions and there was general 
agreement that the meeting was one of 
great value and interest. 


Kansas City Institute 

The Kansas City Institute sponsored 
jointly by the Kansas City Bar Associ- 
ation and the Lawyers Association of 
Kansas City was held the following 
week in the Little Theatre in the audi- 
torium. Professor Austin W. Scott of 
the Harvard Law School spoke on 
“Modern Developments in the Law of 
Trusts,” the sessions being held from 
four to six on Wednesday, Thursday, 
and Friday afternoons. Two hundred 
forty senior tickets were sold at $2.25 
each, eighty junior tickets at $1.50 each, 
and twenty-seven student tickets at 
$0.75 each. Ex-Governor Guy B. Park 
and James P. Kem were co-chairmen of 
the institute council of six. Judge Mer- 
rill E. Otis of the United States Dis- 
trict Court presided at the first session 
and was succeeded on the following day 
by presiding Judge Albert A. Ridge of 
the Jackson County Circuit Court. A 
very sizeable surplus was left after all 
expenses were paid which will be used 
as a nucleus for the holding of one or 
more institutes next year. So great was 
the enthusiasm of those in attendance 
over Professor Scott’s lectures that 
there seems no doubt that the institute 
will become a regular part of the yearly 
program of the Kansas City associa- 


tions. 


Dallas and Denver 
On the same days during which the 


sessions were being held in Kansas 
City, Dallas was staging its first legal 
institute with Professor W. Barton 
Leach of Harvard as the speaker on the 
subject of “Drafting of Wills and 
Trusts: The Use of Powers of Appoint- 
ment and the Avoidance of the Rule 
Against Perpetuities.” Tickets were 
sold in Dallas at $2.00 for the series 
for members of the bar who had prac- 
ticed over seven years and at $1.00 for 
junior lawyers and students. No tick- 
ets for single lectures were sold. The 
majority of the two hundred seventy- 
five lawyers who attended had been in 
practice more than ten years. Professor 
Leach proved to be a very popular 
choice as lecturer and the Dallas Bar 
Association is already planning for an- 
other institute next fall. It is significant 
that the affair was a decided success 
notwithstanding the fact that the legal 
clinic of the Dallas Bar Association, a 
weekly meeting in a district court room 
on Saturday mornings, is largely de- 
voted to the discussion of practical 
problems in which the lawyer is inter- 
ested and is invariably well attended. 


The chairman of the Dallas institute 
was R. G. Storey. 
From Dallas Professor Leach went 


to Denver where an institute was held 
on the following Monday, Tuesday, and 
Wednesday afternoons at which he lec- 
tured on the same subject. In Denver 
the institute was originally financed by 
a guarantee by about twenty-five promi- 
nent lawyers. Tickets were sold at $2.50 
for practicing lawyers and $1.50 for law 
students. About seventy-five per cent 
of those who attended had practiced law 
for over ten years. No figures are avail- 
able on the attendance in Denver, but 
the institute was described as “a whale 
of a success.” The chairman of the 
committee was Mr. P. H. Holme. 

A legal institute is being planned by 
the Legal Education Section to be held 
in Cleveland during the week of July 25 
when the American 
will meet there. In this way members 
of the bar who have not 
one of these institutes have 
opportunity to see how they operate. 


Sar Association 


attended 
the 


yet 


will 


Spring Meeting of Section of 
International and Com- 
parative Law 


HE annual spring meeting of the 
members of the Section of Interna- 
tional and Comparative Law will be 
held at the Mayflower Hotel on Wed- 
nesday, May 11, 1938. The Committee 
on Arrangements has made plans for a 
(Continued on page 406) 
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AMERICAN CRIMINAL JUSTICE AND THE “RULES 


OF THE GAME” 





The Thesis 


That Our Law Enforcement Problems Result from Obsolete Legal Rules and An- 


tiquated Judicial Machinery Is Untenable—In No Other Country of the Western World Has 
There Been in Recent Years More Wholesale Tinkering with Both the Substantive Criminal 
law and Its Administration than in the United States—Criticism of the Latest Variation of 


the “Failure 


to Adapt” 


Criminal Procedure 


Theory—Fundamental Differences between English and American 
Unique Role of Prosecutor in America—Phenomenal Rise of Summary 


Jurisdiction in England, ete. 





By PENDLETON Howarp 


Dean of College of 


. has bee nstantly asserted by an influential school 
| of institutional commentators that the defects of 
criminal law administration in the United States are 
due in large part to our failure to “adapt” eighteenth 
entury English institutions to modern conditions. In 
deed, this criticism has been repeated often enough t 
ave beet reotyped Such an explanation is per 
aps to be expected in any country which was engaged 
it an early period in its history in a process of reception 
ft another system. And the fact that better re- 
sults are achieved in the law enforcement field in Eng 
and than in this country lends a certain plausibility to 


the clain 


In mu our contemporary literature excortiat 
ng the “technical” nature criminal procedure and 
stressing the need for “simplification,”’ procedural rules 
are held it the prin ipal, if not the sole. reason for 
miscarriages of justice and ineffectiveness of adminis 
tration. Little heed is given to the baffling complexity 
f the pt blem of crime or to the extent to which its 


auses are rooted in the social and economic organism 


The widely publicized results of what has been euphe- 
mistically called “the sporting theory of justice” are 


and trade of every college debater and journal 
] ‘ ost re ; 1] 


stic analyst and are usually assumed without argu 
lent: inte nable delays and continuances, cumber 
some gra es, long trials, appeals on obsolete doc 
rinal pr nd the like Proposed reforms have in 
luded simplification of indictment forms and alterna 


ive use of the indictment or information, uniform in 


terstate re tion laws, regulation of bail bonds, rendi 
on of jurv verdicts by five-sixths vote, new rules to 
peed up appellate procedure, enlarged judicial control 
f the trial, waiver of jury trial by the defendant, judi- 
al control of the selection of the jury, new rules relat- 


sanity defense and more stringent regula- 
pertaining to probation, pardon and parole. 

The thesis that our law enforcement problems re- 
bsolete legal rules and antiquated judicial 
machinery is, I think, untenable. It has persisted in 
e fact that in no other country of the west- 
within recent years more 
constant tinkering with both the sub 
al law and its administration than in the 
we have been hard at 
revising and improving our codes of 
National crime commis- 


ult tron 


the face of tl 
tn world has there been 
vholesale and 
tantive cri 

J Year after vear 


a] 1 , and procedure 





Law, 





University of Idaho 


sions, state crime commissions, city crime commissions, 
bar association committees, and finally the American 
Law Institute, have all devoted their enormous and ex- 
pert energies to the tasks of disclosing the causes of 
our failures and devising new legal rules and proced- 
ural methods that will meet the tested needs of experi- 
ence. Many of the specific devices mentioned in the 
preceding paragraph have been widely adopted. Others 
are on the way. New types of courts have been estab- 
lished to deal with special classes of defendants ; simpli- 
fied indictment forms are the order of the day; the use 
of the information is provided for in half the states and 
in most of these it has largely superseded the indict- 
ment; the sanctity of jury trial has been undermined 
by the process of waiver and other techniques ; appeals 
have been greatly curtailed. The worst features of 
our eighteenth century institutions can no longer be 
said to survive. Very generally we have proceeded 
upon the theory that governmental mechanisms fash- 
ioned to serve the social requirements of a past age 
ought to be reconsidered and evaluated in the light of 
modern conditions and present-day needs. Whatever 
the causes of our troubles, smugness and self-satisfac- 
tion have not been among them. We have loudly pro- 
claimed our faults and sought to rectify them. 

The recent study of the business of the federal 
courts has demonstrated, if further proof were needed, 
that much of the adverse criticism of the administration 
of criminal justice in the United States on the ground 
that it is technicality-ridden and hamstrung by outworn 
institutions and obsolete rules of law has been over 
statement.” What are some of the findings of this sur- 
Proceedings in the federal courts are expeditious, 
non-technical and largely uncontested. A technique of 
handling cases by plea of guilty came into extensive 
use some twenty-five years ago and is largely respons 
ible for the prompt and efficient disposition of judicial 
Grand juries are not necessarily a source of 


vey? 


business. 








1. See, for example, Criminal Justice in Cleveland (1922), 
The Missouri Crime Survey (1926), The Illinois Crime Survey 
(1928), Reports of the National Commission on Law Observ- 
ance and Enforcement (1931), and the American Law Institute’s 
Code of Criminal Procedure (1971) 

2. A Study of the Business of the Criminal Courts—Part 
[. Criminal Cases (1934). This study involves the careful 
analysis of 35,671 criminal cases and is doubtless the most de 
tailed statistical study in the operation of courts ever attempted 
in this country. 
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delay. Jury trials are not often unduly prolonged. In 
1930 the number of convictions on guilty pleas had 
risen to approximately 90 per cent of all convictions. 
And of all cases terminated in any way (including dis- 
missals and discontinuances) seventy-four per cent 
were terminated on pleas of guilty. This prevalence 
of the guilty plea technique appears to be uniform in 
nearly all districts As the report points out, “it be- 
comes obvious that the notion of the criminal law, as 
something to be enforced, has in practice been super- 
seded by the practical necessity of dealing with the in- 
dividual offender in as informal a way as is consistent 
with public safety 
I] 

The latest variation of the “failure to adapt’’ thesis 
was recently voiced in an interesting article published 
in the AMERICAN Bar AssOcIATION JOURNAL for last 
September by Mr. Pierre Crabites, formerly American 
judge of the Mixed Tribunal at Cairo, Egypt.’ Trial 
by jury in criminal prosecutions in this country does 
not work, he writes, because the American juror, in- 
stinctively sympathizing with the “under-dog” defend- 
ant and fiercely resenting the “rules of the game,” will 


vote for a verdict of acquittal in apparent defiance of 
the evidence. “He may not know it,” writes Mr. 
Crabités, “but his subconscious sympathy goes out to 


the prisoner. He frets when the district attorney at- 
tempts to lord it over the It makes his blood 
boil when he what an indictment really is and 
what a grand jury typifies. He does not picture the 
trial judge as an oracle with a message from the 
Almighty. His rebellious instinct makes him prone to 
acquit because his inner arrayed 
against what he considers the insolence of authority. 
And, what is still more important, he feels that the man 
who is in jeopardy is of his own flesh and blood—not 
He looks at the trial subjectively 


because ‘it is his ox that is being 


ac cused. 


learns 
consciousness is 


one of ‘those people.’ 
not 
gored.’ e 

The criminal jury trial works well in England, on 
the contrary, because the ridden” English juror 
is influenced by no such subconscious sympathy for the 
“under-dog.” “The English juror,” to quote again 
from Mr. Crabités, “with his water-tight compartment 
type of mind, with his brain a congeries of caste-cells, 
considers himself a being, annointed of the 
Lord and designated by a Wise Providence and a gra- 
cious sovereign to pass upon the guilt or innocence of 
They are not of his world. They mean 
nothing to him. He looks at the matter objectively not 
subjectively. He is of another caste, of another sphere 
than those who are passed in before him.” 
Moreover, is absolutely dominated by another in 
finitely superior being, the trial judge. “If the Eng 
lish juror considers himself a being of a different caste 
from the prisoner at the bar he knows that the judge 
belongs to a still higher caste. This recognition gives 
the latter a moral ascendancy over the jury that no 
American judge have in the United 
States. The result is that when the English Bench 
makes its final summing up of the evidence and charges 
the jury it is addressing wax discs that caste has made 
impressionable. In a word, there are thirteen on the 
sritish jury; the thirteenth, the judge, incarnates its 
law-finding, its fact-finding, its sentence giving attri- 
butes.”” 


objectively , 


‘caste 
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The object lesson which Mr. Crabités draws froin 
his easy assumption of a wide divergence in psycho- 


English and American trial 
Our forbears transplanted 

America the “roots of a 
duce healthy fruit 
This 


crim- 


logical attitude between 
jurors is of course obvious. 

on the shores of “‘caste-free”’ 
system of criminal law that cannot { 
when removed from the atmosphere of 
unfortunate historical blunder “ex; 
inal courts of Britain win the plat 
why the finger of scorn is pointed at ours.” 
nighted eighteenth century English 


caste.” 
lains why the 
world and 

Our be 
must 





adits Of tne 


Institutions 


consequently be made over in order to make them 
square with our prevailing and cherished concepts of 


social equality and political democracy. “What I say,” 
Mr. Crabités concludes, “is that our criminal procedure 
should be amended in such a manner that American 
jurors will be convinced that cused has had a 
fair deal. They will not convict when they feel, in their 
heart of hearts, that the against 
him. It is because Americans challenge the rules 
of the game, when they consider them arbitrary and 
unfair, that they acquit in many cases where English 
men would convict. If we are dissatisfied with present 
conditions these rules of the game should be changed 
They never will be as long as we live in the fool’s para 
dise that the common-law is perfect and that because it 
gives the English the type of justice they want, it should 
necessarily be workable in this country 
And what alterations in our criminal 
Mr. Crabités urge? While he n 
recommendations and disclaims any thougl 
ing the introduction of Continental jurisprudence into 
the United States, one gathers from his animated and 
appreciative discussion of French criminal procedure 
and his comparison of it with English and American 
methods to the vast disadvantage of the latter, that he 
would abolish the grand jury and its bill of indictment, 
curb the functions of the prosecuting attorney, intro 
duce some form of secret and inquisitorial preliminary 
examination presided over by a magistrat 
the French juge d’instruction, wipe 
critical” presumption of innocence and the requirement 
of proof of the defendant’s guilt beyond a reasonable 
doubt, subject the prisoner to a rigorous examination 
by the trial judge, restrict the right of cross-examina 
tion by counsel on both sides, but allow defense counsel 
the right to make the concluding address to the jury 
Mr. Crabités may deny that he would sanction all thesé 
changes, but I repeat that his sympathetic account of 
French practice justifies such an pti 
Whether the downtrodden “under-dog” brought 
to trial in American courts would view all these Conti 
nental innovations with unalloyed enthusiasm and 
whether such changes in the “rules of the game” would 
usher in the “fair deal” for which Mr. Crabités pleads 
[ greatly doubt. Whether they would result in a mor« 
effective administration of criminal justice is even mor¢ 
open to serious question. As a matter of fact, any com 
parison of the effectiveness and integrity of the several 
“systems” of criminal prosecution involves considera 
tion of many elusive factors and raises difficult prob 
lems. The chief obstacle in the path of objective con 
parative analysis is the paucity of reliable data as 
the actual working of Continental We need 
to view the operation of the administrative and judicial 
process from “behind the scenes.” Available source 
of information are at best inconclusive and unrealist! 
Idealized concepts have fostered uncritical assumptior 
and unbiased observation 


the a 


cards are stacked 


procedure 
does no specific 


it O© tavor- 








e analogous to 


out the “hypo 


assumption 


| 
| 


systems. 


hindered and 


interpretatio! 















ire 
fic 
T- 
ito 
nd 
1r¢ 
“an 











AMERICAN CRIMINAL JUSTICE AND THE “RULES OF THE GAME” 





Are life and property any more secure in France than 
in England, or for that matter, the United States? Is 
the influence of the “administration” in Continental 
countries comparable to subterranean political forces in 
the United States? Have causes similar in nature con- 
tributed to the recent decline of the criminal jury 
throughout the western world? To what extent do 
the more obscure psychological and administrative fac- 
tors operate to adjust the complexities and idiosyn- 
crasies of the several systems to prevailing ideals of 
justice in the western world? Answers to these and 
like questions cannot be given with any degree of assur- 
ance. Certain it is, however, that many devices and 
techniques utilized in Continental procedure are at 
hopeless variance with the juristic ideals of Anglo- 
American countries. And I venture the further asser- 
tion that no test of the efficiency of any system of pros- 
ecution based solely upon the proportion of convictions 
to offenses will commend itself to a society such as ours 
in which the principle of the protection of private rights 
overshadows the ideal of public security. 
III 

Putting aside, therefore, any attempt to pass judg- 
ment upon the comparative effectiveness of French and 
Anglo-American systems of prosecution, let us con- 
sider the assumptions on which Mr. Crabités bases his 
conclusion that American criminal procedure should 
be drastically altered to make it harmonize with pre- 
vailing national ideals. 

At the outset it should be noted that Mr. Crabités 
not only fails to take into account the vast amount, of 
adaptation that has already taken place in an effort to 
adjust time-honored devices to modern needs, but also 
is apparently unaware of fundamental differences be- 
tween English and American criminal procedure. The 
outstanding administrative difference lies of course in 
the American adoption of the public prosecutor.* 

Save in certain classes of offenses, criminal pros- 
ecutions in England are in theory left to the agency of 
private individuals. Proceedings are instituted in the 
name of the Crown but there are no legally constituted 
local prosecuting officials either in courts of summary 
jurisdiction or in courts of trial. Nor is there any uni- 
form method of conducting prosecutions. It was not 
until the latter part of the nineteenth century that there 
developed informally over a period of years, as a result 
of a continuous series of adaptations to prevailing needs, 
a partial system of public prosecution which led to the 
enactment in 1879 of the Prosecution of Offenses Act 
creating the Director of Public Prosecutions, a national 
official. This legislation fully preserved the right of 
private prosecution, subject to broad powers of inter- 
vention and control by the Director. In actual prac- 
tice, while many offenses are still prosecuted through 
private initiative, the majority of important prosecu- 
tions are now conducted either by the police or by the 
Director. Certain less important prosecutions are also 
undertaken by government departments and by munici- 
pal and county authorities. The Director prosecutes 
ull crimes punishable by death and all cases in which 
it appears to him that the public interest requires his 
participation or in which he is specially ordered to pro- 
eed by the Attorney-General. Although statistically 





4. The office of county prosecuting attorney was first 
stablished in Connecticut in 1704. The precedent was soon 
followed in other colonies and subsequently in the states, where 
e office was provided for in their constitutions and laws. See 
lames, Local Government in the United States (New York, 
21), 144. 





the number of “public prosecutions” is comparatively 
small, the significance of the Director’s office lies in its 
defense of criminal appeals, its restraining influence 
over private prosecutors and the outstanding impor- 
tance of the cases in which it does participate. Ordi- 
nary crimes involving the professional criminal class 
are prosecuted by the police. Provisions for legal as- 
sistance in the conduct of a “police prosecution” de- 
pend on local custom, the character of offense involved 
and the prevailing usages of the court in which the case 
is pending. “Private prosecutions” are conducted by 
solicitors employed by private complainants, assisted by 
the police.® 

The unique character of the American prosecuting 
attorney lies in his virtual independence of administra- 
tive or judicial regulation. Contemporary studies have 
shown the prosecutor’s almost dictatorial control over 
criminal proceedings. His broad investigatory and 
discretionary powers have minimized the importance of 
the preliminary examination. In twenty-four states 
proceedings may, with certain exceptions, be initiated 
by information, or accusation of the prosecutor, with- 
out the intervention of the grand jury. In most of 
these states the information has superseded the indict- 
ment in the great majority of prosecutions. Even 
where the grand jury is used it has usually fallen under 
the prosecutor’s domination. The recent decline of the 
petit jury has been due, in no small degree, to the 
prosecutor's practice of “bargaining” for pleas of guilty 
to lesser offenses and to his widespread use of the nolle 
prosequi or other methods of discontinuance. 

The prosecutor’s réle in politics has also pro- 
foundly affected the judicial process. Recent surveys 
have demonstrated the enormous extent to which polit- 
ical factors enter into contemporary law enforcement. 
Frequently young and inexperienced, usually handi- 
capped by inadequate police assistance, oftentimes 
poorly paid and politically selected, bent upon attaining 
personal preferment and professional eminence, the 
American prosecutor has emerged from these studies 
as an official caught up in the seething caldron of politics 
and controlled by the insidious and entangling forces 
which compass him about. 

In my book Criminal Justice in England® (which 
was based upon an investigation of English criminal 
procedure carried on at close range and extended over 
the period of a year) I noted the effect on the conduct 
of criminal trials of the different methods of managing 
prosecutions in the two countries: “An American on- 
looker at an English jury trial who is familiar with 
the procedure in the criminal courts of large cities in 
his country—where the same prosecuting officials day 
after day present cases before the same judges who 
rarely, if ever, are permitted to vary their judicial 
routine by hearing civil actions—cannot fail to detect 
a difference in atmosphere in the courts of the two na- 
tions which, I venture to believe, is due in large measure 
to the fact that in the United States the government, 
and not the individual, is responsible for the institution 
and conduct of prosecutions. The English trial, while 
essentially litigious in form, partakes more of the na- 
ture of a serious, dignified and impartial investigation 
into the facts. Counsel representing the Crown are, on 
the whole, much less partisan in their methods than 
are prosecuting attorneys on this side of the water. 
The fact that in England all prosecutions during a single 





5. For a full discussion of the management of prosecu- 
tions in England see my book, Criminal Justice in England 
(New York, 1931), chs. 3, 4. 

6. Pp. 386-7, 
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despite the common heritage, are today vitally differ- 
ent in many important respects. 
IV 
But it is upon the working of trial by jury in the 
two countries that Mr. Crabités bases his thesis that 


our present system of criminal law administration needs 
to be adjusted to fit prevailing American concepts of 

prtec™ Trial by jury works in Eng- 
the United States, we are told, because 


democra¢ 
land an 1 


in the former country the jurors are “caste-ridden”’ 
and no more than “wax discs” under the domination 
f ll-1 ful judge who is of a “still higher caste.” 
s found widespread acceptance in this 


nuch has been written concerning the 





int rdle which the judge plays at a criminal trial 
gland that there has been a tendency here to re- 
gard the jury as an altogether subservient body which 
seldom, if ever, exercise any independent judgment of 
their owt [his notion is based, I think, upon an 
erroneous understanding of the powers, functions and 
prerogatives of the English judge and of the mental 
attitude of the average English trial juror. I doubt 
seriously if it is held by anyone who has been a specta- 
tor, as I have been, at any considerable number of 
jury trials either on circuit or at the Central Criminal 
Court in London 
I am of course far from denying that the judge 


takes a very active part in the proceedings from the out- 
set. If, for example, counsel for the prosecution states 
his belief that the evidence does not justify conviction 


f this conclusion proposes to offer no evi- 


and in vie 


dence. the judge must first be convinced that such dis- 
position of the case will satisfy the demands of justice. 
If the judge is of the opinion, at any time during the 
trial, that the evidence presented by the Crown does 
not warrant conviction, he may direct the jury to return 
a verdict of not guilty forthwith and thereby end the 
case If several different degrees of the same offense 
are charged, the judge usually points out to the jury 
that grade of the offense of which they would be justi- 
fied in convicting the defendant. Where there are two 
or more persons jointly tried, and where the evidence 


defendant is not the same, the judge is 
summing up to discriminate among them, 
jury the case against each of 


against ea 
careful in his 
and to differentiate to the 


them. The judge may of his own volition put on the 
stand and « ine witnesses who are called by neither 
prosecution nor defense, and it is for him to determine 
vhether such witnesses shall be examined by opposing 
counsel. In order to clear up doubtful points, the 
judge not infrequently interrogates witnesses during 
their examination by counsel, and he unceremoniously 
terminates any attempt on the part of either side to 
substitute nfusion for common sense. It is custom- 
ary for the judge to take longhand notes of the testi- 
mony as it is being given; these notes are made use 

later in summing up and during the trial serve as 
1 sort of official record of the proceedings; they are 
requently resorted to, rather than the record of the 
ourt stenographer, in ¢ der to settle disputes concern- 
ng matters already testified to. In summing up to the 
ury the judg pete comments on the evidence 
ntroduced by both prosecution and defense, and, if he 
leems it advisable, expresses his own opinion as to the 
veight and credibility of any particular testimony, as 

l as tl haracteristics and demeanor of any wit- 
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rks as—*Members of the jury, I should 
t be surprised if you will attach but very little weight 
he testimony of Mr. ——” are not uncommon. A 
idge may summing up, comment on the failure of 





the accused to give evidence on oath; and if the accused 
does give evidence, may comment upon his evidence."* 

When all this is said, however, the fact remains 
that the jury retain final and absolute control over the 
disposition of the case, once it is submitted to them. 
Nor, in my judgment, are the jury “‘caste-ridden” in 
the sense that their decision is influenced by considera- 
tion of the social prestige of the judge. It is true that 
a judge of the King’s Bench Division of the High Court 
of Justice has earned his position by success, more or 
less brilliant, but generally considerable, at the English 
Bar. He is removable by the Crown only upon address 

both houses of Parliament. He is rewarded by a 
comfortable salary, is knighted upon ascending the 
Bench and enjoys much social respect. On the other 
hand, he is rarely a peer and very often has made his 
way upward from a comparatively humble origin. That 
the jury are materially influenced by the judge’s opinion 
is an indubitable fact. They are influenced, however, 
not by virtue of any mystical notions of vicarious sover- 
eignty or because they have been told what to do by a 
pontifical dictator of superior caste, but because they 
respect the ability of the particular judge, recognize the 
dignified and impartial manner in which he has pre 
sided at the trial, and are impressed by his cogent and 
tactful analysis of the facts of the case. 

As a matter of fact, it is a rare occurrence for the 
English judge to order the jury to do anything, except, 
as indicated above, to bring in a verdict of acquittal 
where the evidence does not legally justify conviction. 
Most judges understand the psychology of juries well 
enough to know that the surest way to cause them to 
bring in a verdict contrary to the court’s wishes is to 
order them to find a verdict which conforms to the 
court’s wishes. If judges don’t know this when they 
first ascend the Bench they soon learn it. The invari- 
able practice of the judge in summing up is to summar 
ize and analyze the evidence in such clear and logical 
fashion as to reduce the case to one or more simple is 
sues of fact, and then to center the attention of the jury 
upon the essential portions of the evidence which bear 
upon these issues. “The business of the judge,” writes 
Sir Herbert Stephen, “besides informing the jury as to 
the law, is to state for them the questions of fact, aris- 
ing out of the evidence given, in such terms that the 
jury will answer them correctly by what seems to them 
the unaided operation of their own intelligence.”™* 
When the judge proceeds in this manner the jury not 
infrequently infer what he thinks they ought to do. In 
exceptional cases the judge may even go so far as to 
indicate his opinion as to the guilt or innocence of 
the accused, but he is careful to point out that the jury 
is free to reach whatever decision they deem proper." 
On the other hand, if the judge has conducted the pro- 
ceedings in such a way as to forfeit the jury’s respect, 
they are very likely to pay but slight heed to his wishes, 
whether express or implied. I recall several instances 
where juries refused to be influenced by judicial sug- 
gestions and brought in verdicts which were plainly 
contrary to the court’s wishes. In each instance it was 
apparent that the jury resented the attitude of the court 
and the manner in which the trial had been conducted. 





13. Bowen-Rowlands on Criminal Proceedings (2d ed.). 
257, citing R. v. Rhodes, (1899) 1 Q. B. 77, 62 J. P. 774. 
Counsel for the prosecution is not permitted . comment on 
the _ of the defendant to take the stand in his own behalf 

14. The Conduct of an English Criminal Trial, 30. 

15. For example, in cases where insanity is interposed as 
a defense, and where the evidence clearly indicates the prison- 
er’s irresponsibility, it is not uncommon for the court to advise 
the jury to find a verdict of guilty but insane. 
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As as rule, however, the judge is scrupulously careful 
to avoid any appearance of partiality during the trial 
and makes it plain in his summing up that the jury are 
free to determine their own verdict. 

V 

It is perhaps inevitable that a civilization such as 
ours, dominated largely by material factors and quantity 
production, should place undue reliance upon the effi- 
cacy of mechanical contrivances in the science of polli- 
tics. Those who expected any radical curtailment of 
criminal activities to result from reforms of judicial and 
administrative machinery have suffered considerable 
disillusionment. While the inadequacy of available sta- 
tistical data makes it impossible to speak with exacti 
tude, it is safe to say that new legal rules and pro 
cedural alterations, however desirable in themselves, 
have not brought about the improvement in our admin- 
istration of criminal justice. that their sponsors antici 
pated. It is doubtful, indeed, whether they have re- 
sulted in the detection, conviction, punishment or re- 
habilitation of any appreciably larger number of law 
violators. 

If frequent correction of the law and constant tink- 
ering with procedure have not materially bettered condi- 
tions, is it not reasonable to infer that our shortcomings 
must be due to something outside the scope of penal 
codes and codes of criminal procedure? Such a sug- 
gestion has never found ready acceptance by the public, 
or for that matter, by the lawyers themselves. As a 
nation we have not yet realized that the successful op- 
eration of our criminal law machinery is-dependent, in 
the final analysis, on the character of the public servants 
who operate it and on the social and ethical standards 
of our society. The distinct improvement shown within 
recent years in the management of judicial business in 
our federal courts demonstrates what can be accom- 
plished under existing institutions by experienced 
judges, efficient prosecutors and well-trained adminis- 
trators. 

If there had been as much concentration of thought, 
time, effort and money upon the improvement of law 
enforcement personnel as upon changing the law, we 
would have a more effective administration of criminal 
justice today. In the field of police administration our 
primary needs are more careful selection, more thorough 
training, protection from the spoils system and freedom 
from political interference. In the realm of judicial 
administration we must seek more able, carefully trained 
and fearless trial judges and prosecutors, freed from 
the domination of political machines and rewarded by 
decent compensation and reasonable tenure of office. 
These objectives will be hard to achieve. The people 
will come nearer achieving them if they are made to 
realize that improvement of personnel is more vitally 
necessary than improvement of legal rules and insti 
tutions. 

The need for abler personnel is clearly shown, | 
think, by a comparison of the conduct of criminal jury 
trials in England and in the United States. English 
trials—both those taking place in courts of summary 
jurisdiction and before juries—are distinguished by 
order, dignity, urbanity and dispatch. Professional 
standards of conduct are on a higher plane than in the 
United States. There is very little, if any, attempt on 
the part of either side to get improper testimony before 
the jury by suggesting it in the form of questions, 
virtually no attempts to conceal relevant evidence, no 
dilatory tactics, no bellowing at witnesses, no derogatory 
references to the accused, no judicial scolding, very 
little wrangling among counsel and relatively few ob- 
jections to testimony. Speeches to the jury are con- 











fined to the issues raised by the evidence. The dispas- 
sionate and urbane demeanor of counsel is due in large 
part to the careful supervision of the proceedings by 
the trial judge. 

Contrary to Mr. Crabités contentions, it 1s prob- 
able that much of the ineffectiveness of the American 
jury trial has resulted from alterations and adaptations 
made in pioneer days which had the effect of unduly 
restricting the powers and functions of the judges of 
our state courts in presiding over the trial, rather than 
from inherent defects in the common law institution. A 
still more fundamental reason, however, lies in the 
deficient training, limited experience and inferior ability 
of altogether too many of our trial judges ; 

It may be, as critics of the criminal jury con- 
tend, that the complex conditions of our modern civil- 
ization render it a bungling and ineffective method of 
solving the question of guilt. The fact that many 
American commentators overlook, however, is that the 
success of the jury as a guilt-finding device is largely 
conditioned by the character, learning and ability of the 
trial judge. The outstanding importance of the part 
played by the English judge at a criminal trial, and 
the tactful and persuasive manner in which he assists 
the jury in arriving at a proper verdict, have been 
emphasized in the foregoing discussion. One trouble 
with the administration of criminal justice in this coun- 
try is that we are attempting to solve infinitely more 
complex problems than those that confront England 
with a less capable, incorruptible and adequately trained 
iudicial personnel. If English juries were forced to 
listen to some of the politically dominated and poorly 
equipped judges who preside over criminal trials in 
some jurisdictions of the United States (especially in 
the larger centers of population where judicial nomina 
tions are frequently controlled by corrupt political ma 
chines) it is altogether possible that they would behav 
very much as do many of their contemporaries on this 
side of the water. 


The Legislature and the Integrated Bar 

(From Report of Special Committee on Study of the 
Judicial System of the Bar Association of the City of Boston.) 

“In the matter of legislation the difference be 
tween the position of men appearing as fully author 
ized members of a State Bar and those who can 
speak only for voluntary associations of limited 
membership is obvious. Everyone knows that, as 
things now stand, a person assuming to present to 
the legislature a proposal for rendering the judicial 
machinery more efficient is, to say the least, not 
likely to be sympathetically received. Suggestions 
of this kind are apt to be dealt with on the assump 
tion that their sponsors are namby-pamby theorists 
or economic royalists, or disposed of on the ground 
that the suggested measures would restrict the 
inherent prerogatives of the people, etc. All this 
is too familiar to need amplification. While it is 
not to be supposed that the state of mind whic! 
it reflects would not crop out in dealing with recom 
mendations put forward by a State Bar, it is mani 
fest that it would find very much less to feed upor 
and that practical political considerations would 
often make it prudent to give heed to suggestions 
backed by the entire membership of an influential 
profession. An integrated bar might also be instru 
mental in putting into effect what has been found 
in other States a highly useful expedient, i.e.. t 
see to it that there are nominated and elected t 
each legislature at least a few members of the bar 
who thoroughly understand the proposals.” 
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BETTER JUDGES AND MORE EFFICIENT STATE 


COURTS 


Constituti 


Nation-Wide 


ground in 


Courts and a Better Organization of the Administration of Justice 
New York’s Leading Local Bar Associations—Views of 
Tenure and Removal of Judges—Modernization of 
dents and Their Effects on the 
By Hon. WILLIAM L., 
Former President of the American Bar Association; 


N immediate battleground in the Nation-wide ef- 
A forts for better methods of selecting the judges 
of State Courts and better organization of the 
administration of justice in those Courts will be the 
constitutional convention now beginning its work in 
the State of New York. Already the local and regional 
Bar Associations throughout the State have begun 
active consideration of possible amendments of the 
Judiciary Article of the present Constitution of the 
State, and are offering their specific suggestions for 
the consideration of members of the convention and 
consideration and comments of chambers 
of commerce, organizations of farmers, trades-unions, 
and the general public. 
President Rosch of the 
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also for the 


New York State Bar Asso- 
ciation is convening a meeting of the Bar organizations 
of the whole State, under the auspices of that Asso- 
ciation, at Saranac Inn, on July Ist and 2nd, at which 
time the many suggestions which are originating in local 
3ar Associations and in various civic organizations will 
be canvassed and voted on by the lawyers of the State, 
to the end that the profession will thereby make specific 
recommendations to the body which is charged with 

duty of drafting and submitting to the people a 
revision of the organic law of the State. 

The experience already gained, in California, Con- 
necticut, and other States, is being intensively studied 
by the local Associations in New York, and will soon 
be under examination by members of the constitutional 
onvention. On the other hand, members of the pro- 
fession of law in other States will follow this conspic- 
uous debate and referendum in New York State with 
een interest, as there may develop from it specific and 
elpful measures that are worthy of consideration and 

laptation in other commonwealths already engaged 


efforts to promote improved methods of judicial 
election and better organization of the administration 
justice. Just as the developments in this field in 


her States have been chronicled promptly in these 
lumns for the benefit of the members of the Bar in 
ew York and elsewhere, the JouRNAL will from time 
time place before its readers the substance of such 
ommendations, by local and regional Bar Associa- 


1 


ns in New York, as appear likely to be of general 
terest and possible usefulness to the organized pro- 
sion in other States. 


Two Notable Reports by Local Associations 
Throughout the 
for improvenient of 


recognized 
the judicial system 


State it seems to be 


mal Convention Now Sitting in New 
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York Promises to Be an Immediate Battle- 


Campaign to Secure Better Methods of Selecting Judges in State 
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RANSOM 
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will appropriately come in first instance from the or- 
ganized Bar in the localities and will later be crystal- 
lized by action of the State Bar Association. At the 
same time, it is hardly expected that unanimity of 
views will be manifest in the earlier stages of the dis- 
cussions. Two of New York City’s leading Bar As- 
sociations have issued reports which reveal some diver- 
gence of opinion as to method, among those who seek 
substantially the same objectives. The present vari- 
ances as to methods do not appear such as to be any- 
where near irreconcilable, after the opinion of the pro- 
fession and the public has been explored. 

The Brooklyn Bar Association has approved for 
transmission to the convention a report prepared by 
a Special Committee headed by Julius Applebaum ; and 
the Association of the Bar of the City of New York 
has under consideration a report prepared by a Com- 
mittee headed by Paul Windels, lately Corporation 
Counsel of the City of New York. 


Selection and Terms of Judges 
30th Committees agree that the appointive method 
is generally preferable to popular nomination and elec- 
tion, and agree that in any event the nomination and 
election of judges should be removed from partisan con- 
trol. The Brooklyn report avers that the appointment 
of judges has “generally resulted in a better qualified 
and more independent judiciary,” and supports the idea 
that judges be appointed for life, subject to removal 
provisions also proposed. Recognizing, however, that 
State-wide adoption of the appointive system for all 
Courts might not receive popular approval, the Brook- 
lyn Association suggests that the respective areas or 
districts from which judges are elected might be per- 
mitted to decide for themselves whether their judges 
should be kept elective or made appointive. 

The proposal by the Brooklyn Association is as 
follows: 

“1. Either the appointive method should be adopted 
for the entire judiciary of the State or provision made 
for local determination of the method of selection of judges 
in manner substantially as follows: 

“a. That the judges of the Court of Appeals, jus- 
tices of the Supreme Court, and City Court of the City 
of New York, Surrogates, and judges of the County 
Courts, and the Court of General Sessions shall be chosen 
either : 

“1. By election without party designation or label 
and where paper ballots are used upon separate ballot 
or where voting machines are used in a separate col- 
umn; the nominations therefor should be by petition of 
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ested in the highest judicial authority it will not operate 
is a threat against the independence of the judiciary. 
“It seemed obvious to the Committee that the Court 
f Appeals was the proper agency in which to vest this 
authority. It should be free on its own motion to take 
action where the facts warrant its intervention, or it should 
be empowered to act at the request of the Appellate Di- 
vision. Its authority should include the power, in addition 
to existing remedies now contained in the Constitution, 
either to remove judges for cause or to retire them for 
mental or physical disability. Judges should have written 
otice and an opportunity to be heard. It was the Com- 
ittee’s opinion that this procedure should apply only to 
judges of nstitutional courts, it being within the power 
1:1 


vf the Legislature to make like provision for the inferior 
statut > he 
\ccordingly the Committee recommended 
That in addition to the remedies now provided in the 
onstitution for the removal of judges there should also 
be conferred upon the Court of Appeals the power to re- 
move judges of the constitutional Courts, other than the 


Court of Appeals, for cause or to retire them for mental 
or physical disability either on its own motion or on the 
recommendation of the Appellate Division, such judges to 








have written notice and an opportunity to be heard.” 

The Brooklyn Bar Association would provide for 
the removal of judges as follows: 

rl be removed for causes after service 

f a copy é ges and an opportunity to be heard 
n pub! 

=“ The judges of the Court of Appeals, by the con 
urrent 1 lution of both houses of the Legislature, if 
two-third ill members elected to each house concur 
thereir 

ay istices of the Supreme Court and the judges 
f the Court of Claims, by the Court of Appeals 

“9 | 1 , judges of the County Courts 
udges of the Court of General Sessions and justices of 
he City ¢ I if New York, by the \ppellate 
Divisic e | in or tor which they were 
electe ointed f the complaint is entertained by 
the Appellate Division and the charges heard, then either 

plainant or respondent should have the right to appeal 

m sucl termination to the Court of Appeals. 





court, In manner provided 
Consolidation of Courts and Reduction of Number 
of Judges 


Simplification of the complex structure of the 
State’s judicial system and its reorganization, for more 
efficient and éctonomical administration, are urged by 
the Committee of the Association of the Bar. To that 
nd, the Committee proposed 








That the Association recommend to the Constitu 
nal Convention the establishment of one superior Court 
general jurisdiction in law and equity in the City of 
ew Y¢ to be | as the Supreme Court, subject to 
1 apy n as is now in the Constitution 
escribed the abolition of the present County Courts 
the Cit f New York and the Court of General Ses 
ns, W sion that the judges of those Courts serve 

their present terms as Justices of the Supreme Court 
ereupon the respective office hall terminate. 
‘TI hority be « é on the legislature on 
recom! ation of the Court of \ppeals to increase 
number lustices of the Supreme Court, as may here 
tter become necessary from time to time due to the in 
reased jurisdiction of the Court and the expiration of 
e terms of office of Judg the County Courts and the 
urt of General sessions 


That the Legislature be empowered, on the recom 
\ppeals to reduce or to increase 
judges of any constitutional Court, without, 
wever, limiting any e 


endation of the Court of 


q : ’ 
lective term 


BETTER JUDGES AND More Erricrent State Courts 


The Brooklyn Bar Association expressed its view 
as against the consolidation of existing Courts, because 


of a fear that it “would result in a loss of efficiency 
and no saving.” Better “coordination” of existing 
Courts, with freer transfer of judges between them to 
meet particular congestion was preferred. 

The Brooklyn Association proposed that the 
Court of Appeals be vested with administrative supervi 
sion over all of the Courts of the State, with power 
to appoint a chief administrative officer to act under 
its directions. The report of the Association of the 
Bar said: 

“As a part of a sensible plan of modernization of the 
judicial structure, effective administrative control, clearly 
defined and lodged in a responsible authority, is urgently 
needed. There have been suggestions that the final re 
sponsibility should be vested in the Court of Appeals, which 
in turn could confer it upon a representative in the person 
of an administrative judge or administrator of the State 
judicial system. The Committee believes the Court of 
Appeals should not be burdened with administrative de 
tail. We are inclined to think that a more effective method 
would be to place responsibility upon the Appellate Divi 
sion in each department, the problem being essentially 
local and the Appellate Division being in a better position 
to know the true conditions than any other judicial agency.” 

Accordingly the latter Committee recommended 
“the adoption of a provision vesting administrative con 
trol over all Courts except the Surrogate’s Court 
within each judicial department in the Appellate Divi 
sion thereof and providing that the legislature shall 
enact laws to define and give effect to such adminis 
trative control.” 


Improvements in Criminal Procedure 


On this vital subject, the Committee of the Asso 
ciation of the Bar reported: 

“It has been urged that prosecution by information 
be permitted in criminal cases other than capital cases ot 
cases of criminal libel, sedition or treason. There have, 
however, been recent instances of nation-wide interest 
wherein Grand Juries have refused to vote indictments 
in cases which have every appearance of being instituted 
for political purposes. The Committee, therefore, was of 
the opinion that in view of the present political conditions 
and the widespread fear of governmental invasion of civil 
liberties, it would be unwise to permit prosecution by 
information at the sole discretion of the prosecutor. 

“The Committee, however, recommends permitting a 
defendant to waive indictment by the Grand Jury and con 
sent to proceeding by information on all cases except capi 
tal cases and cases of criminal libel, sedition or treason, 
such waiver to be in writing signed on arraignment in the 
presence of the Court and counsel. There are many cases 
in which the defendant would consent to such procedure 
in order to have his case more promptly disposed of. 

“It was also urged that the recent change in jury 
verdicts in civil cases permitting verdicts by five-sixths 
vote of the jury be extended to criminal cases, except 
capital cases and cases of criminal libel, sedition and trea 
son. The Committee disapproves this proposal and prefers 
the continuation of the present constitutional requirement 
of a unanimous verdict in criminal cases.” 

As to the means of accomplishing a needed sim 
plification of civil procedure, the Committee recom 
mended that the State should follow substantially the 
course which resulted in the uniform rules developed 
for the Federal Courts by a Committee appointed by 
the Supreme Court; the further proposal being made 
“that the Association recommend to the Constitutional 
Convention the adoption of a provision conferring upon 
the Court of Appeals the exclusive power to promulgate 
rules of pleading, practice and procedure not affecting 
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substantive rights, in actions, or proceedings of a civil 
nature.” 

When the report of the Committee came before a 
special meeting of the Association on April 26th, the 
proposals to forbid the use of party names or emblems 
on the ballot in connection with the names of candidates 
for judicial office and to create an official nominating 
board in each judicial district to select nominees for 
the Supreme Court, were recommended to “the careful 
consideration” of the constitutional convention, without 
specific approval by the Association. 

Recommendations specifically approved by the spe- 
cial meeting included those favoring authorizing the 
Court of Appeals to promulgate rules of procedure; 
appointment of the Attorney General by the Governor 
with the consent of the Senate; continuance of the 
present terms of the judges of the constitutional Courts ; 
conferring of the power of removal of judges of other 
constitutional Courts on the Court of Appeals, and 
continuance of the present jurisdictions of the Court of 
Appeals and the Appellate Divisions. The proposal to 
abolish the Court of General Sessions and the County 
Courts and to transfer their judges to the Supreme 
Court was deferred until another meeting of the Asso- 
ciation, to be held on May 3rd, as were several reso- 
lutions relating to administrative control of the Courts 
and that permitting the defendant to waive indictment 
by a grand jury and consent to prosecution by an in- 
formation in all but cases of criminal libel, treason 
and capital cases. 


Automobile Accidents and their Effects on the 
Administration of Justice 

Of a remedial and far-reaching character were the 
recommendations of the Association’s Committee on the 
subject of automobile accidents and compensation there- 
for. The Committee said: 

“The great volume of automobile accidents and the 
inadequacy of remedies through the Courts have created 
a grave social problem which affects not only those who 
have been injured but the administration of justice itself. 
It is increasingly clear that instead of the present hap- 
hazard and uncertain method of dealing with this problem, 
a scientific method must be found by which promptness 
and certainty will take place of delay and uncertainty and 
the assessment of damages will be based on the nature of 
the injury and the loss of earning power determined actu- 
arially rather than on the emotional reactions of a jury 
in each separate case. 

“A recent study made by a committee under the aus- 
pices of the Columbia University Council for Research 
in Social Sciences disclosed that under the common law 
system the probability of recovering compensation for per- 
sonal injuries caused by the automobile depends primarily 
on whether the owner of the car is insured. If the owner 
has no insurance the probability of actual recovery is not 
over one in four and in fatal or serious cases it is mate- 
rially less. At the time of the survey only 37 per cent of 
the owners of registered cars in this State carried liability 
insurance, 

“The Commission on the Administration of Justice 
recently estimated that approximately one-third of all the 
cases pending in the Supreme Court of the entire State 
were for personal injuries resulting from automobile ac- 
cidents. The cost of a Supreme Court jury trial in the 
First Department was also recently estimated by it to be 
about $1,125 per day. The possibility of recovering large 
verdicts causes many fraudulent claims to be made. This 
leads to unethical practices and has involved the Courts 
and the Associations in efforts largely futile, to reduce 
calendar congestion and collateral evils. 

“Various remedies have been suggested, such as the 
so-called financial responsibility law now in force in New 
York, which is helpful in but a small fraction of cases. 





Massachusetts requires compulsory insurance against com- 
mon law liability. This does provide financial responsibil- 
ity, but leaves untouched the evils incident to the present 
practice which provokes litigation and causes calendar con- 
gestion. 

“There is a growing opinion in this country that we 
shall have to deal with this problem as in the case of work- 
men’s compensation, that is, by treating it as a social prob- 
lem and placing it upon an insurance or actuarial basis, 
the cost to be borne by automobile drivers as a class. 

“Under the present system we are confronted with 
the spectacle of automobiles which when improperly or 
carelessly used (often under the control of persons of 
utter irresponsibility) are menaces to life and property. 
We place it within the power of such drivers to kill or 
maim people, with the probability that there will be neither 
criminal nor civil responsibility for such wrong. This is 
one of the reasons for the shocking death rate in this 
country resulting from the use of the automobile. 

“The Committee is not concerned with the details of 
any particular statutory plan, but it believes that the leg- 
islature should be empowered to deal with the problem.” 


Accordingly the Committee proposed “that the As- 
sociation recommend to the Constitutional Convention 
the adoption of a provision conferring upon the legis- 
lature the power to enact laws providing compensation 
for personal injuries and loss of life caused by motor 
vehicles.” 

This proposal was strongly opposed by many of 
the smaller Bar Associations throughout the State, 
and the Onondaga County Bar Association (Syracuse ) 
passed vigorous resolutions against it. On April 26th, 
the Association of the Bar, after long debate, decided 
against submitting the proposal for the action of the 
constitutional convention at this time. 


Responsibility of the Organized Bar 

The report to the Association of the Bar of the 
City of New York was made after long study by a thor 
oughly representative Committee appointed by Presi 
dent Henry L. Stimson, with the following member- 
ship: Paul Windels, Chairman; Arthur A. Ballantine, 
Bruce Bromley, Herbert Brownell, Jr., Charles C. Bur- 
lingham, William M. Chadbourne, William C. Chan- 
ler, Grenville Clark, Alfred A. Cook, Walter E. Hope, 
Jeremiah T. Mahoney, George Z. Medalie, William D. 
Mitchell, Frank L. Polk, Joseph M. Proskauer, Sam- 
uel Seabury, George L. Shearer, Clarence J. Shearn, 
Kenneth M. Spence, Henry Roat Stern, Thomas D 
Thacher, and Otto C. Wierum. 

A “note” appended to the report says that “While 
there have been differences of opinion among the mem- 
bers of the Committee as to some of the proposals em 
bodied in this report, the report as a whole represents 
the views of the majority. Certain of the members of 
the Committee disagree as to particular features of 
the report and reserve the freedom to express dissent 
to separate proposals. The members of the Committee 
who are members of the Constitutional Convention have 
not joined in the report because they prefer not to com 
mit themselves upon the questions involved until the 
issues have been presented to and considered by the 
convention.” « : 

The report approved by the Brooklyn Bar Asso 
ciation was prepared by a Special Committee headed bj 
Julius Applebaum as Chairman; Miles F. McDonald 
as Secretary; Mortimer Brenner, Adolph Feldblum 
Hyman W. Gamso, Almet Reed Latson, Walter J. Car 
lin, Melville J. France, Fred L. Gross, and Walter F 
Warner. Mr. Carlin dissented from the report gen 
erally ; Messrs. Warner and Brenner were not in agree 
ment upon some details. 

(Continued on page 360) 
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AMERICAN CITIZENSHIP AND ITS SUPREME 


CHALLENGE 





ree Governments Do not Disappear, Where There Is No Conquest, except When the People 

Fail in Their Duty, except When the Problems of Government Become Greater than the Ap- 

plied Governmental Capacity of the Citizens—We Must Get Rid of the Idea that the Fathers 

Gave us a Fool-Proof Government and That We Are Immune from the Epidemic Which is 

\fflicting Other Nations Today—Need to Understand and Respect the Character and Limits 

of Popular Government—Capacity to Govern Grows by Exercise of the Right by the Citizen 
—Will We Meet the Challenge ?* 





By Hon. Hatton W. SuMNERS 
Chairman of the Judiciary Committee of the House of Representatives 


AY I congratulate the Junior Bar conference 
M for its patriotic service in conducting a cam- 
paign to impress upon our people a greater 
consciousness of the privileges and duties of Ameri- 
can citizenship? This is a great work in which you 
are engaged. The subject assigned to me is Ameri- 
can Citizenship and Its Supreme Challenge. 
There is nothing more important in this tragic 
hour in the history of nations than that every Amer- 
an citizen recognize the supreme challenge which 
confronts him, individually, as a part of the body of 
ur citizenship. 

We have no king; we are our own governors. If 
ve, the people, fail, representative free government 
falls 

When we look across on the other side of the 
earth we see free governments disappearing. It is 
ificult to realize that we—you and I—live in an 
ige when free governments are disappearing from 
the face of the earth—Germany, Spain, Italy, Russia, 
\ustria, possibly some other tomorrow. That shows 
hat the people have fallen down on the job of self- 
overnment. Free governments do not disappear 
here there is no conquest except when the people 
iil in their duty, except when the problems of gov- 
rnment become greater than the applied govern- 
ental capacity of the people. There is no mystery 
to why dictatorial governments are increasing. 
sovernments have to operate. There has to be gov- 
rnment. If the people fail, government resorts to 
ome other agency to do the work. 
We have a mistaken notion that men have made 
ir Government and can determine as they choose 
basic policies. That is not true. No human be- 
°, in a creative sense, ever wrote the constitution 
fa living free government. Whenever you see that 
dictator has taken charge of a government, ex- 
pt by conquest, you may know that the people 
ive failed, that its problems have become greater 
an their governmental capacity. Whenever the 
ople fail, we may know that some form of dicta- 
rial government will take charge. There is no 
her alternative. When people fail to provide in 


*Address delivered at a joint Fourth Circuit and District 


Columbia meeting of the Junior Bar Conference and broad- 
t over the red network of the National Broadcasting Co. 


themselves an instrumentality through which gov- 
ernment can function, government lays its hand on 
some strong individual who will operate its machin- 
ery. There is nothing strange or surprising about 
it. It follows under the operation of the laws of 
cause and effect. We have the best chance to escape 
because Anglo-Saxon systems of government are 
most calculated to preserve governmental capacity 
because they place upon the individual the great- 
est necessity to work at the job of governing, and 
through the smaller units of government afford him 
the facility through which individual responsibility 
may be discharged and individual capacity devel- 
oped. Only by use does capacity grow. By non-use 
it shrivels up. But let the greatest athlete be tied 
for a while and his muscles become flabby. 

We must understand the facts with regard to 
our Government and Constitution, which is our 
heritage as American citizens. We must rid our- 
selves of the mythological tales as to its origin. We 
must get rid of the notion that the fathers, as an act 
of creative genius, gave us a fool-proof, self-operat- 
ing, perpetual-motion sort of government. We must 
get rid also of the notion that our Government is 
immune from the epidemic which is affecting other 
nations now. We have a real job; a supreme chal- 
lenge. Our Government has endured a long time. 

About the time of the birth of Christ, a famous 
Roman historian, Tacitus, observed the functioning 
of our Constitution among certain tribes in the Ger- 
man forest, of which the Angles, Saxons, and Jutes 
were a part. He tells us that when they had an im- 
portant governmental matter to determine, the 
tribes gathered for that purpose. When they assem- 
bled they sat down armed. A leader presented the 
matter to them for their consideration. If the peo- 
ple were persuaded they brandished their weapons, 
which was a vote of approval. If they did not favor 
the proposition they murmured, and that settled it. 
That was a negative vote. Tacitus completes the 
picture by telling us that these leaders were influ- 
ential as they had the power to persuade as distin- 
guished from the power to command. Thus we see 
the place of the leaders and the place of the people 
in an Anglo-Saxon system of government, we see 
our Constitution when the machinery of government 














358 


AMERICAN BAR ASSOCIATION JOURNAL 












was simple enough to come definitely within our 
clear vision and comprehension. 

Fundamentally, Constitution has _ not 
changed from that day to this. Our Constitution, 
our Government, has always depended and must 
always depend upon the governmental capacity of 
its citizens. It can never fail while that capacity 
endures. It cannot survive when that capacity fails. 

During all the vicissitudes of English history, 
popular government, in varying states of develop- 
ment, existed, while tribes blended into principali- 
ties; principalities into petty kingdoms; and petty 
kingdonis into one kingdom. Even during the period 
of the Norman conquest these local popular gov- 
ernments continued to exist and function. The 
power and capacity and authority of the people de 
veloped through the exercise of governmental re 
sponsibility. 

In 1295 King Edward I summoned what was 
clearly a Parliament in the making as we under 
stand a parliamentary body today. It would be in- 
teresting to trace the long, fascinating history of 
our constitutional development but that is impos- 
sible now. 

We may note, however, that for more than a 
thousand years of their recorded history, before that 
Parliament assembled, when the great struggle be- 
gan between the King and nobles on one side and 
the people on the other, our ancestors had been in 
training and developed in the lesser units of gov- 
ernmeut. They not only had been instructed by ex- 
perience, but they had been sobered by responsibil 
ity. They were not unacquainted with the difficulties 
to be met with in the discharge of the natural and 
proper duties of government and of the inherent 
limitations upon what should and can be achieved 
through the agencies of government. 

They sometimes tired of governmental respon 
sibility; they sometimes came under oppression; 
but their capacity for government increased as their 
conception of popular rights developed through the 
unrest and meditation stimulated by the tyranny of 
king and nobles. The roots of the English constitu- 
tion went deeper and deeper into constantly enrich- 
ing soil and drew into itself the elements of endur 
ing strength which the people acquired through the 
struggles against that tyranny. Not from the King 
or his councils, not from a Parliament, but from that 
people grew up the great body of the common law 
and the basic principles and policies known as the 
English constitution 

The Magna Carta, the Petition of Right, the 
sill of Rights, the Act of Settlement, the funda- 
mental acts of the Long Parliament, and the vari- 
ous lesser and local charters were the formal recog- 
nition of and consent to that which had already gone 
forth from the consciences of the people, supported 
by a purpose and a strength which could not be re- 
sisted. There must be capable leaders, but in every 
great age during the many centuries of our Govern- 
ment the people, in the final analysis, have spoken 
the voice of government. There never has been, 
never will be, never can be any safe guide for a free 
government other than that which an advised public 
opinion, coming up from the body of a citizenship 
fit to govern and conscious of its duty to govern, 
can give. 

When the colonists came to America there was 
granted to them in the various colonial charters that 


our 











they and their posterity should enjoy the same 
rights and liberties which Englishmen were entitled 
to at home. 

From the beginning there was resident in the 
colonists an inherited and acquired governmental 
capacity, developed through the centuries of partici- 
pation in governmental affairs, and in sharing gov- 
ernmental responsibility, which qualified and made 
them able to share in the responsibility and solution 
of the governmental difficulties of the colony. They 
were able to insist upon their rights as freemen and 
able to discharge the duties incident to those rights. 

Not a single untried principle was incorporated 
into our Federal Constitution. When the Conven- 
tion met, the form of our Government had already 
become fixed. 

There is a straight road which runs from Run 
nymede to Philadelphia. We did not “borrow” pro 
from the British Constitution, which had 
come from the people; those provisions were ours, 
paid for with the lives of our ancestors on many a 
battlefield. I have examined the matter. I tell you 
our Constitution came up from the body of a self 
governing people. But we can lose our capacity to 
govern by its non-exercise 

When men their 
cease to be willing to sacrifice to preserve it, cease 
to be willing to sacrifice to serve it, cease to be will 
ing to die physically or politically that it may en 
dure, when men come to look upon their govern 
ment only as an instrument through which to 
promote some selfish interest or ambition, they end 
the possibility of remaining free 

When they no longer agree upon fundamental 
principles, when they no longer are guided by the 
great natural laws which fix the nature of 
ernment, which limit human discretion and deter 
mine sound governmental policy, they 
remain free. Human beings are not wise enough to 
govern with freedom when they lose the solidifying 
and the protective guidance of a common acceptance 
of these basic principles. 

In the days when our first Constitutional Con 
ventions were being held men talked much about 
the plan of Nature and the laws of Nature operating 
in the field of government. They knew that govern 
ments are not accidents. that they ar 
provided for in the big economy; that they origi 
ate, develop, and operate under natural law. 

In the whole world that is not true now. I an 
It is world 


visions 


cease to love government, 


free goV 


no longer can 


They knew 


not criticizing ourselves in particular. 
wide. The present is almost the only period in man 
centuries in substantial 
among the nations of any knowledge even of th 
fact that there are fundamental natural laws whic 
govern governments. It is even more remarkab! 


that this attitude as to government should occur i 


this particular time, the most hig 
entific age in all history. Busy millions everywher 
are seeking diligently to exact 
knowledge of natural law and how the 
ent to it they may do their work 
In every field except that of 

political government that is true. That is the onl 
field in which we fail. We fly through the air, 
talk through the air, we do all the remarkable thing 
which make this the greatest of all scientific ag 
we know and natural lav 
We fail only in government, and 


which no evidence exists 
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y field where we are guided only by the 
d unaided wisdom of men. 


icians have so long mystified government 
uddled people have largely abandoned that 
ought, but there is nothing about govern- 


iffle the person who can observe and can 


same fundamental laws which the average 


observe at work governing everywhere. 


The same fundamental proposition out of which 
popular governments grow is to be observed every- 
where. It is clearly the policy of Nature—the plan 
of Natu to put upon people the necessity to 
govern 

Che love for independence is the inducement for 
people to strive to be free; the lash of the tyrant is 
the whip driving man toward self-government. 


There is de 
charge of 
self-gover1 
to do that 
self rove 
lost the al 
main free 
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how to 


govern | 


from the 
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velopment of human beings from the dis 
the duties and responsibilities incident to 


ment. That is why nature requires them 
work. Nature gives the choice between 


rnment and tyranny. No people who have 


ility to govern have ever been able to re- 
The child learns how to walk by walk- 
rns how to think by thinking; we learn 
things by doing them. People learn to 
Whatever or whoever takes 
vidual the necessity to do that which is 
is capacity is in conflict with the cen- 
and plan of Nature, which is the devel 
They develop only through us- 
the capacity—they possess. It is 
ture will not waste its energies. It will 

rength to remain where it is not used 
ng and the ability to think is taken away. 


roverning 


1 
peopl 


Quit governing and the ability to govern is taken 
away 

In 1 connection it must be borne in mind 
that, get lly speaking, we are not disposed to do 
that we are not compelled to do. Going a 
little dee] and looking into the why of things, 
what 1 ll about, this living on this earth for a 
perio le measured by the sweep of the cen 
turtes nger than a flash of light, we see that it 
is not the development of business or govern 
ment or science per se but for the development of 
people pon that objective all the forces of Nature 
are focus 

Natu plan is to make things possible but dif 
ficult. Difficulties constitute the gymnastic para- 
phernalia provided for the development of people. 
\ people will not be instructed by the experi- 


ence ot 


rs, Nature sends to the school of their 
nce and compels them to pay for their 
as no other alternative. 

been so created that 
oads and everything else the people are 


rth could have 


red to think and work to get would have 


We could have been so cre- 
yvernment would not have been neces- 

ild have been a self-operating, fool-proof 
ve would have been as a field of cab- 
is not the plan of God, and there is 
an do about it except to fall in line with 
lan and purpose or to suffer the penalty 
lion 


provided 


ither go forward to our duty freely as 


directs, working toward the great ob- 
an development, or we are driven by 
1m not talking about some theory. Iam 
academically. I am talking now about 

tant, the most practical, the most 
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clearly to be observed, and the most certainly dem- 


onstrated fact to be discovered in the record of 


man’s actual experience. It is the law, the universal 
law. 

It is the fundamental business of statesmen and 
of people, as far as possible, first, to adopt those gov 
ernmental policies which hold the problems of gov- 
ernment within the governmental capacity of the 
people; and, second, to adopt those governmental 
policies which hold the people to the necessity to 
govern, and thereby lift the governmental capacity 
of the people to the level of their ever-increasing 
difficulties. 

Of course, we must preserve a democracy in 
opportunity if we are to preserve a democracy in 
government. It is the supreme law. We must pre 
serve a democracy in responsibility if we are to 
preserve a people to whom we can appeal for pro 
tection of person and property when agitators would 
make vicious the unstable. Nature has fixed it so 
that nothing sobers judgment like responsibility. 

In this fundamental arrangement is found the 
philosophy not of States’ rights as it was once ex 
pressed, not the right of the State to govern, but the 
necessity of the States to govern in matters within 
their governmental capacity, because in the States, 
which function largely through relatively small goy 
ernmental subdivisions, the average private citizen 
can find a governmental organization sufficiently 
small, sufficiently close to him, sufficiently compel 
ling in its responsibility and its appeal, to give to 
him the challenge, the necessity, and the agency 
through which he may exercise his governmental 
capacity and keep alive his sense of governmental 
duty and his governmental power. We recognize 
that the great Federal organization is essential, of 
course, but it is too far away for the voice of the 
average citizen to be heard in its councils and too 
great for his influence to be felt there. It can be the 
agent of popular government but never the agency 
for popular government. 

I am not unmindful of the difficulties. They 
seem insurmountable now. But the presence of a 
great difficulty across our path does not even indi 
cate that we should change our direction. We go 
forward meeting that difficulty or we turn back on 
the course of history. We cannot preserve this a 
free National Government resting upon a structure 
of State governments constantly weakening them- 
selves by pursuing the policy of shifting their re- 
sponsibilities to a great Federal organization in 
whose executive personnel of nearly a million peo- 
ple only one person—the President—is elected by 
the people. Every governmental duty shifted by 
the States weakens them in efficiency for the dis 
charge of their remaining duties. Just as it is true 
with the individual it is true with the State, power 
will not remain where it is not properly exercised 
Non-use is the road to destruction. 

What I am saying is not in criticism of any cur 
rent policies. I hope I will not be misunderstood 
[ realize that we confront now, and have confronted 
for several years, unusual problems compelling un 
usual policies of government to meet unusual emer 
gencies. Unfortunately, the public feeling is so 
tense now that it is almost impossible to have the 
most fundamental detached thing considered funda 
mentally, and yet I know that we must soon agree 
upon some fundamental principles by which we 
measure and judge the wisdom of governmental! 
policies and the conduct of public officials. We can 
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not maintain and operate a complex system of mod- 
ern government judging policies by the test as to 
whether they propose a present benefit to the class 
or group of which we happen to be a part. 

The German people tried that. They were di 
vided into many groups, with its own little 
party striving for group advantage, dividing on the 
issues of group advantage, with no commonly ac 
cepted, guiding fundamental principles of govern 
ment to hold them in solidarity and to a fixed basic 
policy, with the result when the great test came they 
failed to provide in themselves an agency able to 
do the governmental job for Germany, and that gov- 
ernment laid its hands on Hitler. It had no other 
alternative. 

I do not believe we will fail to meet this chal 
lenge, this supreme challenge. As a people there 
is much to indicate that we are emerging from the 
jazzy, irresponsible attitude of the last two decades 
[ am not trying to entertain you. You are becom 
ing interested, because you are becoming a regen- 
erated people, conscious of our danger, yet unafraid, 
conscious of our responsibility, and willing to meet 
it, interested in serious things, and ready to do your 
part in their solution. In that fact lies our hope of 
being able to win through our difficulties. 

You are in responsibility at the highest peak in 
the history of all times. It is a fascinatingly inter 
esting period. They do not come often. It is a ter- 
rible time, but a great time in which to live. The 
balance sheet is being struck. The nations, the civil 
izations, and the races of men are being brought to 
judgment. The philosophy of the parable of the 
talents is being applied. If we have had ours buried, 
we had better dig it out and put it to work. We 
haven’t got much time. We were given the oppor 
tunity and the capacity to govern. If when this 
check-up, this accounting reaches us—it is going on 
now—if it is found we have despised that opportu 
nity and squandered that capacity, is anybody fool 
enough to believe we will escape? 

No longer can the complex governments of the 
world be operated as free governments, guided by 
policies which find their origin in the expediencies of 
the next election. Nations which have made this 
great material progress by the discovery and obedi 
ence to natural law must bring up their govern- 
mental progress by the same discovery and obedi- 
ence until it presents an even front with the other 
lines of progress. I am certain of that. It can be 
done in no other way than by following the plan 
which made progress along the other lines possible 
and that is by discovery of and obedience to the 
natural laws which govern governments, which 
limit human discretion and fix sound governmental 
policy. 

I am not theorizing. I have never been inter- 
ested in theories except as they may systematize 
investigation and the how things 
work. Imperative necessity takes this matter we 
are considering from the field of academic discus 
sion and brings it to the forefront among the most 
practical everyday problems challenging the earn- 
est thought of every people interested in preserving 
popular government on this earth. In order to pre- 
serve it we must preserve the governmental capacity 
of the people. In order to preserve that capacity 
they must govern. In that fundamental natural ar- 
rangement is found the imperative necessity of 
preserving the responsibility and the vigor of our 
smaller units of government wherein the govern- 
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mental capacity of the individual citizen is devel- 

oped, however difficult that may be. - 
Otherwise, forgetting fundamental principles, 

following the speculations of the theorist, guided by 


dS 

the ambitions and selfish desires of men, we move y, 
away from the foundation of these principles, the 

only foundation which can sustain popular govern- J 
ment. We organize ourselves into groups armed e 
with the ballot and fight among ourselves for self- W 
advantage; we break in two at the points of group re 
cleavage; we fail to provide in ourselves an instru- 

mentality of sufficient strength and solidarity to ir 
carry forward the work of government. There is at 
but one inevitable result. We will be cast aside and al 
government will lay its hand on some individual or uN 
organization strong enough to do its work. I am o1 
not trying to be a prophet. I am merely stating the ir 


inescapable judgment fixed in the nature of things 
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against all peoples who thus offend J‘ 
It is inevitable that if free people do not pro- a 
vide in themselves a fit instrumentality of govern- th 
ment, they come under the lash of a dictator until s 
they become willing to bear the burdens incident to he 
Iree government. os 
The issue of freedom of speech, freedom of re- ss 
ligion, freedom of life, whether or not peoples will . 
be assigned to some job and forced to work when Bo 
and where some voice from above shall direct, are | 
the issues which are involved. Only a great genera = 
tion can do this job, however efficient the President, 4 
the Congress, the Governors, and the legislatures. | fe 
venture my life that it is not written in the Book a 


that only a handful of public officials shall share in , 
the development which shall come from the struggle 





with our present difficulties, which are as great as “ 
those which have ever challenged human genius ' 
They have come to make us a great generation or to ~ 
chastise us for our failure Cl 
I have not tried to make a comprehensive ad 7 
dress. I have tried only to emphasize the one point 
the supreme question challenging the American 
people: Will we by governing, by doing our duty as ” 

private citizens, preserve in ourselves a fit instru 
mentality for free government, or, failing, compel “ 
government to resort to some other? UI 
thi 
Better Judges and More Efficient State Courts vi 
(Continued from page 356) the 

The report of the Committee of the Association of 
the Bar concludes by saying that bs 
“Since the last constitutional convention there ha ‘ 
been a marked increase in the interest of the people in th 
administration of justice. They are rightly impatient witl OF 
the delays and expense of litigation and have just cause for , 
complaint of some phases of the a nistration of th I 
Courts. They look to the organized bat leadership i1 \s 
correcting these conditions. | 
“If the recommendations of the Committee are ay nt 
proved by the Convention and become a part of the nev In 
constitution, the following results will have been achieved p 
“1. Simplification of the judicial structure ri 

“2. Reduction in the work of the Courts, ultimate] 
reducing the number of judges. f 
“3. Centralized and effective administrative contr he 
over the work of the Courts. r 
“4. Simplified and flexible civil procedure resultit | 

from practice by Court rule instead of legislative act 

“Measurable progress in the direction of these obj he 


tives will be a substantial contribution to the developme: 


of our judicial system.” 











MENTS for the Cleveland meeting are 


RRANG 
well under way and the complete program should 


be ready for publication in the next issue of the 


Journal. It no violation of confidence, however, 
even at this stage to announce that the program 
will be on most interesting and significant in the 
records of the Association 


National 


inence have cepted 


Speake and International prom- 


invitations to be present, and their 





addresses wv ver a wide range of topics of timely 
ind general interest. The Section meetings will be of 
unusual importance, and those whose practice is largely 
partl n t special fields they cover will find 

n the | idresses there presented material of 
permanent ue and helpfulness. The Outline Pro- 
gram printed in this issue gives the dates of the meet 
ings of the Assembly, the House of Delegates, and 
he variou tions of the Association. It will 
be noted tl morning of July 26 is set for hearings 
before the lutions Committee on resolutions pre- 
sented at Monday morning session of the As- 
sembly resolutions will furnish the subjects for 
large part of the discussion in the Assembly and 
me of the vill no doubt be of the usual contro 


The Cleveland Committee on Arrangements for 

e meeting planning a most attractive program of 
ntertainment that will provide the members present 
htful opportunities to meet the mem- 
bers of the Cleveland Bar; and the ladies accompany- 


ng the visitors to Cleveland will enjoy the hospitality 


being arranged by the Ladies’ Committee, and will have 
in opportunity to see the many attractions in and about 
Cleveland | its environs. The Cleveland Art Mu- 
eum, wl me of the finest in the country; the 


lubs in the beautiful country surround 

other attractions, for which Cleve 
um ill all be made available to the visitors. 
In the next issue of the Journal a complete an 


ouncement of the entertainment being planned by the 
leveland ( mittee will appear. 

Holdi f a legal institute at Cleveland during 
e wer \merican Bar Association meeting 


constitute a new feature which is being added to 
regular program of the annual convention in order 
al practitioner something of concrete 
his practice Many of the Sections of 
Association do just this for specialists in their par 
ular field nd the legal institute offers a solution 
thos major field of practice does not lie 
f a particular Section. It is be 
meeting of the American Bar 
be made more valuable by offering, as 
part of the week’s program, lectures having a definite 
tellectual stimulus and positive practical application. 
tl has to be more and more 
The time has come to extend this 
specialists’ limits 
at Cleveland will be on the subject 


ed that 1 unnual 


sociation 


» Rartions this 


I come 





he usual pr 
inciple be 


The institute 


‘Certain Phases of the Law of Real Property and 
Drafting 1 Litigation of Wills.” It will consist 
three lectures of two hours each on Wednesday, 
rsdav and Friday of the meeting week at a time 


be announced Professor Walter Barton Leach, 
lecturer, has proved one of the most successful of 
stitute sp and during the past year has spoken 
Cincinnati, Dall Denver 


1ias and 
Wide interest in the annual meeting is already 
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sufficiently indicated by the rate at which requests for 
reservations are coming into the headquarters office 
in Chicago. All.the accommodations at the Cleveland, 
the headquarters hotel, have been exhausted and a 
large number of reservations have been made at the 
other hotels in the city. Fortunately Cleveland’s hotel 
facilities are fully equal to any conceivable demand and 
members desiring to attend may be sure of securing 
satisfactory accommodations within convenient distance 
from the important points of Association activities. 

The Cleveland Bar Association has named the 
following Executive Committee which has charge of 
preparations for the Annual Meeting: Lawrence C. 
Spieth, Chairman; H. A. Hauxhurst, Vice-Chairman; 
George B. Harris, Thomas H. Jones, Walter L. Flory, 
Howard L. Barkdull, W. B. Stewart, Frank H. Pel- 
ton, Eugene E. Wolf, Stanley L. Orr, Howell Leuck, 
John H. Orgill, and Tracy H. Duncan. 

The Finance Committee is as follows: Tracy H. 
Duncan, Chairman, Charles K. Arter, Sterling Newell, 
James B. Dolphin, James R. Garfield, Jack L. Griffiths, 
Joseph C. Hostetler, Nathan Loeser, R. A. Malm, Wil 
liam A. McAfee, Harrison B. McGraw, Herbert A. 
Spring, Glen O. Smith, William H. Thomas and Nel 
son J. Brewer. 

The Ohio State Bar Association, pursuing the 
policy of other state organizations, will hold its Sum 
mer Meeting at Cleveland in conjunction with the An- 
nual Meeting of the American Bar Association. 

The Hotel Hollenden has been designated as head- 
quarters for the Ohio State Bar Association and room 
reservations for members of the Ohio State Bar Asso- 
ciation may be made by writing H. A. Parker, Sales 
Promotion Manager, Hotel Hollenden, Cleveland, giv 
ing him the specific information as set forth in this 
issue of the JouRNAL concerning type of rooms and 
rates. 

The State Bar Association Summer Meeting will 
convene Monday afternoon, July 25th, and extend 
through Tuesday, with election of officers and reports 
of committees, but section meetings of the State Asso- 
ciation will be combined with those of the American 
Bar Association. 


Outline Program of Cleveland 
Meeting 


SUNDAY, JULY 24 
Afternoon 
Junior Bar Conference. 
MONDAY, JULY 25 
Morning 
First SESSION OF ASSEMBLY. 
Afternoon 
First Session OF THE House oF DeLeGates 
Opening Sessions of the following Sections and 
Committees of the Association : 
International and Comparative Law. 
Insurance Law. 
Judicial Administration. 
Legal Aid Work. 
Mineral Law. 
Patent, Trade-Mark and Copyright Law 
Real Property, Probate and Trust Law. 
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Meeting of the National Conference of Bar Ex 
aminers. 

Evening 

Dinner of Association members under auspices of 
the Section of Judicial Administration. 

Reception by the President. Dancing 

TUESDAY, JULY 26 
Morning 

Hearings before Resolutions Committee on Reso 
lutions presented at Monday morning Session of the 
\ssembly. 

Meetings of the following Sections of the Asso 
ciation: 

Bar Organization Activiti 

Criminal Law 

Insurance Law 

Judicial Administration 

Junior Bar Conferenc: 

Legal Education and Admissions to the Bar and 
the National Conference of Bar Examiners (Joint 
\leeting ). 

Mineral Law 

Municipal Law 

Patent, Trade-Mark and Copyright Law 

Public Utility Law 

Real Property, Probate and Trust Law: Separate 
meetings of Real Property Division, Probate Division 
and Trust Division 

Noon 


Group Luncheons 


\ fte rnoon 
Meetings of the following Sections and Commit 
tees of the Association 
Bar Organization Activitie 
Federal Taxation 
Insurance Law (Round Tables) 
International and Comparative Law 
I egal Education and Admissions to the Bar 
Mineral Law 
Municipal Law 
Patent, Trade-Mark and Copyright Law 
Public Utility Law 
Real Property, Probate and Trust Law: Separate 
Meetings of Real Property Division, Probate Division 
Trust Division 
Evening 
Section Dinners 
Criminal Taw 
Insurance Law 
Junior Bar Conferencs 
Patent, Trade-Mark and Copyright Law 
Public Utility Law 
Real Property, Probate and Trust Law 
WEDNESDAY, JULY 27 
Morning 
SECOND SESSION OF THE ASSEMBLY 
Noon 


( iroup Luncheons 


\fternoon 
SECOND SESSION OF THE House or DELEGATES 
Meetings of the followir Sections and Commit 
tees of the Association 
Commercial Law and Bankruptcy 
Criminal Law 


Insurance Taw 





International and Comparative Law 
Public Utility Law. 


Real Property, Probate and Trust Law: Separate 


meetings of Real Property Division, Probate Division 
and Trust Division. 
Unauthorized Practice of the Law 
Evening 
PHIRD SESSION OF THE ASSEMB 
FHURSDAY, JULY 28 
Morning 
KOURTIL. SESSION OF THE ASSEMBI 
Noon 
Group Luncheons 


Afternoon 


rir SESSION OF THE House oF DELEGATES 
Evening 
\nnual Dinner of the Associatio 
FRIDAY, JULY 29 
Morning 
FOURTH SESSION OF THE Hi E OF DELEGATI 
Noon 
Luncheon of the Association 
\fternoon 
hierH SESSION OF THE House oF DELEGATES 


MEETINGS OF LAW SCHOOL ALUMNI ASSO 
CIATIONS, LEGAL FRATERNITIES, SORORI 
TIES AND OTHER ORGANIZATIONS 

The following Law School Alumni Associations, 
Legal Fraternities, Sororities and other groups will 





hold breakfasts, luncheons and dinner meetings during 
the Annual Meeting of the American Bar Association 
in Cleveland. Tickets may be purchased and informa 


tion secured at the General Headquarters of the \s 
sociation. Time and place, and complete details ot 
each meeting will be announced in the next JOURNAI 
\merican Judicature Society. 
Bar Journal Editors and Bar Association Secr« 
taries 
Chicago University Law School Alumni 
Cincinnati University Law School Alumni 
Cornell University Law School Alumni Asso 


tion. 
Harvard University Law School Alumni 
Delta Theta Phi Legal Fraternity 
Georgetown University Law School Alumni 
George Washington Universit Lav School 
\lumni 
International Association for the Protection of I 


lustrial Property 
Kappa Beta Pi Sorority 
University of Maryland Law S |! Alumi 
University of Michigan Law School Alumni 
Northwestern University Law School Alumni 
Ohio State University Law School Alumni 
University of Pennsylvania Law School Alumni 
Personal Finance Group 
Phi Alpha Delta Legal Frater: 
Phi Delta Delta Legal Fraternit 
Phi Delta Phi Legal Fraternity 
Texas Society 
Vanderbilt University Law School Alumn 
Western Reserve University Law School Alum 
Yale University Law School Alumni 
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ACTIVITIES OF THE STANDING COM- 
MITTEE ON AMERICAN CITIZENSHIP 


ference activities, a very inspir- 
ing address was delivered by 
Honorable Hatton W. Sumners, 
Chairman of the House Judiciary 
Committee, on the subject 
“American Citizenship and Its 
Supreme Challenge.” His splen- 
did treatment of the subject mat- 
ter was broadcast over the red 
network of the National Broad- 








OLLOWING an earnest and enthusiastic joint 
+ conference of the American Citizenship Committee 

and the Council of the Junior Bar Conference in 
Chicago on November 19 and 20, 1937, the agreed 
program of activity for the Committee, implemented 
by the organization of the Conference, has been meet- 
ing with gratifying success. The nation-wide speak- 
ing campaign undertaken by the Committee in 
cooperation with the Conference is one phase of the 
response which the American lawyer is making to 
an increasing tide of criticism directed toward the 
Bar. In the improvement of relations between the 
Bar and the public, there is a wide field for service. 
Those who have given of their time and efforts in 
this activity have had the satisfaction which flows 
from the rendition of public service and have also 
received immeasurable personal benefit as a result 
of the stimulation of thought and acquisition of 
deeper funds of knowledge. 

The matter of American Citizenship, because of the 
widespread indifference of our people toward prob- 
lems of government and its effect upon the daily lives 
of our citizens, has become the concern of increasingly 
large groups of thinking men and women the country 
over. These groups realizing the glorious heritage 
which is ours by virtue of the events of 1787-89, view 
with alarm the apparent weakening of our foundations 
resulting from the apathy of millions of our people who 
live from day to day in the even tenor of their way 
without regard to policies of government and even in 
ignorance of the functions of government, both national 
and local. 

The American Citizenship Committee, conscious of 
its defined function, “to inspire in the people of the 
United States a proper appreciation of the privileges 
as well as the duties of American citizens,”’ has under- 
taken this year the task of stimulating a national awak 
ening among the people concerning the nature and 
form of our government and a new consciousness of 
the privileges of citizenship. In cooperation with the 
Public Information Program of the Junior Bar Con- 
ference, more than eight hundred speakers are appear- 
ing before luncheon clubs, school organizations, civic 
and labor groups, foreign societies, etc., carrying the 
message of good citizenship. 

Regional meetings attended by Committee and Con- 
ference members have been held in San Francisco, Co 
lumbus, Newark, Dallas, Detroit, Denver, Louisville 
and Washington. These meetings were well attended 
and proved to be of great inspirational value. Problems 
peculiar to each section in executing the program were 
discussed and the enthusiastic response at each meeting 
augurs a full measure of success. 

The Washington meeting on April 2 was attende:! 
by Conference and Committee members from the 
Fourth Circuit and the District of Columbia. Between 
the morning and afternoon sessions devoted to dis- 
cussion of the Citizenship Program and general Con 





casting Company to an estimated 
two and a half million listeners. 
A great many letters have been received evincing in- 
terest in the address and indicating a desire for the 
broadcasting of more speeches on kindred subjects. 

With full appreciation of the splendid efforts of 
the personnel of this Committee in former years and 
a sincere desire to bring more nearly to fruition their 
long range objectives, the Committee is striving dur- 
ing this Sesquicentennial period to make a noteworthy 
contribution to the peace, happiness and welfare of our 
people. No more important task confronts us today 
than that of perpetuating democratic institutions and 
insuring for our citizens a continued enjoyment of their 
inalienable rights. These rights are jeopardized only 
by apathetic disregard of the structure and function 
of government. Such rights can never be invaded in 
a nation possessed of an interested and well informed 
electorate. Schools of thought may conflict, but fun 
damental principles of government are imperishable 
With the examples afforded by the heroic figures in 
the history of our Republic whose sacrificial efforts 
made possible the birth and survival of our nation, it 
is difficult to appreciate the attitude of some of our 
people in their complacent and quiescent enjoyment of 
a birthright which is the envy of countless millions in 
other lands. To cope with the situation and to bring 
to the people at large a deeper conception of the fun 
damental problems of American government, speakers 
are appearing throughout the nation under the auspices 
of this Committee. By radio and from the platform 
these speeches are presented. Entirely non-partisan in 
nature, they are designed to be informative and 
stimulating. 

Without assuming the role of, alarmists, but believ 
ing steadfastly in the strength of the fibre of a lib 
erty-loving, God-fearing and resourceful citizenry 
your Committee continues its work. Through thes« 
efforts and those of cooperating members of this 
Association, it is hoped that there will be generated 
a new feeling of individual responsibility and a mors 
widespread realization that ours is one Country, one 


Constitution, one Destiny! 


Signed Articles 


As one object of the AMERICAN Bar Associ 
riON JOURNAL is to afford a forum for the fre 
expression of members of the bar on matters of 
importance, and as the widest range of opinion 
necessary in order that different aspects of such mat 
ters may be presented, the editors of this JourRNA 
assume no responsibility for the opinions in sign 
articles, except to the extent of expressing the view 
by the fact of publication, that the subject treat 
is one which merits attention 
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THE PROBLEM OF ADMISSION TO THE BAR 


Exacting Demands of Today Which the Selective and Training Process for Admission to the 
Bar Must Qualify the Lawyer to Meet—How Far Has the Process Kept Abreast of the 
Changes in Respect to What the Public Needs and Expects of the Lawyer ?—Selection from 
Standpoint of Intellectual Qualifications Has More Nearly Kept Pace with Needs of the Time 
than Selection from Standpoint of Character, but with All the Advances Made, a Consider- 
able Section of the Public Continues to Turn toward Other Agencies for the Expert Services 


Which Lawyers Should Supply—Underlying Reasons for This Attitude 





Demand of the Little 


Man for Specialized Service at Reasonable Cost—Practical Problems of Training Raised by 
Foregoing Considerations, etc.* 


By PauL SHIPMAN ANDREWS 
Dean of Syracuse University Law School 


T is an to be asked to read a paper for the 

Law Schools on the problem of admission to the 

Bar. But I shall have to speak as only one law 
teacher, and not as representing the law schools of the 
state. I have no authority to do that. 

Admission to the Bar is a process of selection. It 
is very much to the point, I think, to ask three ques- 
tions here. The three questions are (1) Selection by 
what proces 2) Selection for what? (3) What are 
the results of the selection to date? If we can answer 
those questions, it may be easier to decide what to do 
about it. 

Every student today in every law school of New 
York State is the result of a selective process which 
began in grade school and high school. The college 
continues it ‘flunking out’’ in the first two years a 
certain number who might want to be lawyers. Those 
law schools which have selective admissions systems 
arry on the process and the group of law school gradu- 


ites each year are the result of still further weeding 
ut. Then the Bar Examinations, which as the 
Bar Examiners themselves tell us, weed out few but 
lelay a considerable number on their way to admis- 
sion to the Bar Finally, the character committees 
spend endless time and do their best with the facilities 


they have, but ultimately admit all but a negligible per- 
Some few applicants, moreover, still come to 
the Bar after four years of study in a law office, but 
the high percentage of this group who fail the Bar Ex- 
umination discourages this particular intellectual short- 
ut. But this process turns out so many lawyers, and 
uch a percentage of lawyers not morally qualified, that 
i¢ high function of public service which the Bar is 
eeded to perform is transmuted into a scramble for 
oney. We are far from content with the results, as 
the public 
3ut what is the purpose of this selective process? 
Vhat services which the public needs are these lawyers 
eing trained to perform? All will agree, I think, that 
inery for training lawyers is not justified 
mply in order to teach them how to make a living for 
emselves out of the public. We are not to be simply 


entage. 


macl 


e vast 





* Address ered on January 20 before the section of the 
ew York State Bar Association composed of the Presidents 
f Federations of Bar Associations, the Committees on Charac- 
and Fitness, and Presidents of Local Bar Associations 
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parasites. The measure of our dreams and ideals for 
our profession, no less than the test of how much the 
public will pay for our services, is how well we per 
form the functions of public service and meet the pub 
lic needs. 

To be sure, that need has always existed. Men liv 
ing together in an organized society cannot get along 
without legal services. And since the first tender, green 
shoots of the law began to spring from the mould of 
prehistoric humanity, civilization itself has moved for 
ward along the broad pathway of the law. But the 
function of the lawyer has changed almost beyond rec 
ognition since those early days when a colonial statute 
of New York, as Justice Cardozo once pointed out, 
forbade the wealthy litigant of the then small commu 
nity from hiring more than two lawyers and thus ended 
the practice of hiring the entire Bar so as to deprive 
one’s opponent of representation by counsel. The coun- 
try lawyer advising his group of friends and clients, 
as the country doctor did; the great advocate of a later 
day, sought after by important clients from every cor 
ner of the then smaller nation—these have given place 
to today’s great departmentalized law firms and to the 
law departments of the railroads and of the great indus 
trial organizations of the land. The annual deluge of 
legal decisions and of statutes has made an ocean, the 
navigation of which calls for guides and aids on the one 
hand, and for training on the other, such as were not 
needed in earlier times. Some legal subjects, long 
taught as courses in our law schools, are gaining in 
importance day by day, and whole new fields of law 
are knocking for admission at the doors of an already 
crowded curriculum. Administrative Law, Tax Law, 
Labor Law, Public Utilities Law, and others are lusty 
infants crying for attention. 

Furthermore, students of the law, both at the 
Bar and on the Bench and in the Law Schools, are no 
longer satisfied to discover simply what the rule of law 
is, as established. For some time they have been try 
ing to find how these rules work, how they serve the 
public, how the law fits into the scheme of things as 
one of the social sciences, how the existing law dove 
tails with our notions of what government should be 
and should do. Then comes the whole field of legisla 
tion, in which lawyers are the most vital factor, asking 
how the law ought to be changed so as best to serve a 
fast changing economy. The needs of the business 
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world, ever more complex and moving at an ever faster 
pace, for promptness and simplicity and certainty in the 
settlement of differences, have added to the demands 
upon a Bench and Bar already weighed down by the 
increasing burden. And the quantity of legal advice 
needed and wanted by individuals—the kind of advice 
which the family lawyer used to give—has certainly not 
diminished. Wills, deeds, land contracts, titles, guar- 
dianships, and the rest, still need legal guidance. And 
questions of income tax, of electric rates, of freight 
rates, of municipal ordinances of various kinds, of the 
ever more complex rules and regulations under which 
we live, are arising every day to trouble the citizen. 

It is to qualify lawyers for these more exacting 
demands, then, that the selective and training process is 
or should be designed. 

Sut there is a further burden imposed upon the 
selective process, by the vastly increased number who 
seek admission to the Bar. We know, of course, that 
the law school population in the state, the number of 
students, has of late been substantially cut down. We 
are not certain of the reason. But the number is still 
great enough to present a serious problem and to con 
stitute a burden on the selective process that I have 
mentioned. 

In view of the great and apparently ever increasing 
breadth and difficulty of the task for which we are 
training and selecting lawyers, I doubt if we can be 
content with the result today. We hear that too often 
the ideal of the client choosing his lawyer on the basis 
of known ability and of confidence has turned into a 
scramble by the lawyers for business in the market 
place. We understand that the client, who sees a dozen 
runners besieging the doors of a hospital and lying or 
forcing their way into the room of a patient injured 
half an hour before in an accident, may not unnat 
urally incline to trust a trust company more than a 
lawyer when it comes to drawing his will or appointing 
an executor for his estate. The citizen who needs help 
on his income tax or wants to recover an over-payment 
of freight rates or to attack the electric rates charged 
at his home or business by the local power company, 
needs expert service at reasonable cost, but is lucky 
if he does not get a lawyer who has never had such a 
case before, and who charges him for the time spent in 
getting educated as to how to handle the case. And 
the delays of the law, among business men, are almost 
proverbial. Moreover, the bar as a whole does not fare 
too well in the minds of the public, at least, when the 
newspapers print accounts of investigations, disbar 
ments, and legal chicanery, and when the victims talk 
to their friends. 

I do not want to be misunderstood. Much of what 
the public believes about lawyers is unjust. I believe 
that the standards of honor and decency and generosity 
among lawyers are considerably higher, on the average, 
than those among business men. They must be. No 
group is more greatly trusted than the lawyers, with 
the money, the property, the welfare and even some 
times the lives of their clients. But in measuring the 
results of this system by which we select lawyers, we 
certainly must be interested in the public attitude 
towards the Bar as a whole 

I think we can fairly be asked how well the selec 
tive process for admitting lawyers to the Bar has kept 
abreast of the changes in respect to what the public 
needs and expects of a lawyer. Here let me make a dis- 
tinction. Intellect and honor are not synonymous. The 
training which leads toward the one, may and doubtless 
does help with the other. Perhaps, for example, three 





or four years of college, before admission to Law 
School, would help mould character while it adds to 
that cultural background which we think important in 
a lawyer. Perhaps such a requirement might weed out 
some of the weaker, less persistent men. I doubt if we 
could count on it, however, to build the character we 
need, particularly in the case of day-time college stu 
dents who live at home, as so many do in certain places 
It would hardly be a panacea. 

So far, then, as character is concerned, the process 
of selecting men for admission to the Bar has in this 
state hardly improved at all since the beginning, and 
is increasingly inadequate to meet the situation and 
stem the tide of applicants who are not morally quali 
fied for admission. The character committees do their 
work with the utmost devotion. Undoubtedly their 
presence exerts a valuable “in terrorem” effect in dis 
couraging ex-convicts and others who have committed 
serious offenses from hoping to become lawyers. But 
so far as I know, the character committee members 
will all say substantially what was written by one such 
member up the state, who said, “We have found that 
it is practically impossible to accomplish anything in 
weeding out those unfit for admission.” The law 
schools, or most of them, make some effort to find out 
about the previous career of applicants for admission 
3ut neither they nor the Bar Examiners have the fa 
cilities for making any real investigations. Moreover, 
I think it is rare, indeed, that a young man of eighteen 
or twenty or twenty-two has been guilty of something 
so serious as to indicate that the door ought to be 
closed to him forever for admission to the Bar. Cer 
tainly the acquaintance which one gets with law stu 
dents through three years of attendance at law school 
is not enough to warrant one in dividing the sheep from 
the goats simply on one’s impressions of their charac 
ter. I feel strongly that no man who undertook to do 
that would be fit to be either teacher or dean 

Two years of pre-law work in college; the elimi 
nation of the few gross offenders by the law school o1 
by the character committee; these things do not repre 
sent an improvement in selection on the basis of moral 
character of which we can be very proud or one which 
adequately meets the situation that faces us today. 

So much, then, for the development of the process 
of selecting men for admission to the Bar, in so far as 
it tries to test their character and their moral stamina 

Selection from the point of view of intellectual 
qualifications seems to me to have more nearly kept 
pace with the need of the time. The Law School facul 
ties consist of men whose entire job in life is to give 
law students the best legal education they can, and to 
study how to improve it. New courses are being added 
from time to time to the curriculum to qualify gradu 
ates for entering the new fields of law, as those fields 
become important to the practitioner and to the con 
stituency of the particular school. Experiments are be 
ing made in methods of teaching; in devices for turt 
ing out young men a little better qualified than they 
were before for their exacting task of practicing law 
I know of no law school that is completely satisfied 
with the work it is doing—none that is not looking 
about for opportunities to improve the legal education 
it is giving. But I do think, by and large, that the law 
schools are more intelligently abreast of their prob 
lem than either the character committees or the Bat 
Examiners. 

I do feel, from some examination of the New York 
State Bar examinations, that they are as good as any 
in the United States. Such criticisms as ] might have 
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of them, are more matters ot 
attacks. I fee that the 
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their ability a nt 


detail than fundamental 
Bar Examiners are devoting 
elligence constantly to the problem 


of improving the examination; that they are open- 
minded for suggestions; and that the job they do, cor- 
relating a es quite closely with the results in the 
individual law schools, is a good one. I do feel that 
there are s gestions that could be made, tend- 
ing to obviate the effect the Bar Examination has on 
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some iadW 


squeezing them into a mould, of 
g and perhaps over-emphasizing certain sub- 
jects whicl e the subject of questions in the Bar 
Examiners could well 
few that I have mentioned 

their field which questions will be chosen. 


emphasizi1 


I’xamunatior erhaps the Bar 


add other subjects such as a 


But s rovement as there has been in the 
ocess of st ng lawyers, has not been enough ap- 
parently to « ind public confidence in the product. 
We are said t e training men to look backward and 
tt forw 7 ll precedent and not progress, to be 
ntent wit t is, because it has been. A certain 
rse, appl . group of lawyers, epitomizes a feel- 
ng that general about the Bar. The verse 
eat their peas with honey ; 
They’ve done it all their lives; 
I the peas taste funny, 
holds them on the knives.” 
Si technicalities fill business men with 
onde! st. WI iwyer in this room has not 
und it hard to explain to a client, who had negotiated 
he comp1 lebt he owed, in good faith and to 
e advat both debtor and creditor, why the 
creemen e void for want of consideration un- 
( i certain form, or unless the debtor 
e up s ifling thing that was different from 
it he wed? The Law Revision Commis- 
n. of « ing a tremendous work; but busi 
ss men aré from happy as yet in their contacts 
the | 
In the the picture I have painted of the 
st oc e statutes and decisions which the 
wwver must n to traverse, of the new areas of law 
ire beit 1 to it almost day by day, of the new 
ands that are being made upon the law as an in- 
ent elfare, the Bar as might be expected 
is made a lo! start on the road of specialization. 
e grea es in the larger cities, and more and 
ore in the smaller ones too, are concentrations of 
pecialists, trained and departmentalized to take care 
the worl corporations and of well-to-do clients 
e bus olves enough so that they can afford 
ay. Here, t demand of a section of the public for 
ert st ently and promptly rendered at a 
bearing sponsible relationship to the value 
the services to the client, is being met. The well-to- 





client cat 1ally find a lawyer experienced in the 
cula and can get adequate service and 
ection a asonable cost. The Treasury has 
essed | lditional income tax. The tax man 
some larg of lawyers can take care of him 
kly ar mpetently. There is an accountant 
able [he tax man knows the ropes in 


Bureau Internal Revenue, and has long since 
he Federal Agents locally 
é The client gets the kind of special- 
nm that he need And likewise in other situations, 





client { e big office, among its specialized 
rvices a great aggregate of experience and knowledge 
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poor man or the man of small means—let me classify 
them all as the little man—these are not so fortunate. 
The need of the little man for legal service may be just 
as vital to him in a matter involving ten or twenty or 
fifty dollars as that of the great corporation in a hun- 
dred thousand dollar case. Time and again he simply 
does not know how to choose a lawyer. Even if he 
knows the names of half a dozen lawyers, he has no 
way to assure himself of their honesty, of their capacity 
and competence in general, nor, in particular, of their 
expertness for the special job he needs to have done. 
Moreover, he is terrified at what it may cost him to 
hire a lawyer. He has heard that lawyers charge about 
all the traffic will bear, and thinks that about half the 
time at least they take everything that they recover for 
the client. I am not saying that all this is true. I am 
saying that this is what the little man often thinks 

And wherever social needs of this kind exist, agen 
cies will be built up, will spring into existence to meet 
the demand, as the big offices have done for the wealth- 
ier client. So, for the little man, as for the big, we can 
see specialization starting under our very eyes. It is 
just beginning. It takes place often in ways and adopts 
forms which we lawyers do not like or approve. It 
emerges in shapes which, we think, destroy the stand 
ards of the Bar and with them the high function of 
honest service to the community which the Bar is 
designed to perform. It implies the performance of 
legal services by other than lawyers. But so long as the 
great mass of the public sees its wealthier brethren 
served by a specialized system of experienced experts 
at reasonable cost, just so long, and ever more insist 
ently, will it demand for itself the same kind of service. 
The little man will not permanently remain content 
with a system under which he must choose some lawyer, 
hit or miss, and then pay that lawyer through the nose 
for all the time that the lawyer spends in getting educa 
tion on the client’s particular problem, as well as for 
the actual handling of the problem. The client knows 
perfectly well, as he is coming to know, that somewhere 
there is a lawyer who has had experience in the prob 
lem and could have handled the case for half or a tenth 
of the cost. The public is not in the least interested in 
making certain that lawyers make a living. It is inter 
ested in getting proper service and getting it at a 
reasonable price. 

So, a new form of specialization is beginning. The 
little man, injured in an automobile accident, demands 
the services of a trial lawyer experienced in negligence 
For lack of anything supplied by the Bar to meet 
his needs, he hires the first ambulance chaser who 
shows a sheaf of photostated checks and makes him 
believe that he will get expert service, without 
except a contingent percentage of some amount to be 
recovered. The little man with a will to draw 
heard that the local trust company will do it for noth 
ing, provided he makes it his executor. When he buys 
a house, or leases a store, he fills out and signs the 
form of contract which the real estate man gives him. 
He never realizes that he may need a lawyer to make 
sure that the contract fits his case. If he has collections 
to make, the collection agency gives him prompt and 
efficient service at a fixed price, or so he thinks. And 
in each case he feels that he is in the hands of an expert 
whose charges, at least, he can know in advance will 
not be more than he can afford to pay. 

If he gets into trouble with the law, again he wants 
an expert, and again, not knowing where to turn and 
having no help of any kind from the Bar or its associa- 
tions he hires a professional criminal lawyer, and like 
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as not, particularly in the larger communities, a crooked 
one, who will take every bit of money that the client 
has or can borrow or raise. 

I hate ambulance chasing; I do not excuse its 
increasing band of acolytes. But if we have the courage 
to face the facts, we cannot but concede that the ambu- 
lance chasing system meets a demand which is impor- 
tant to a substantial section of the public. For lack of 
something better, the public supports the ambulance 
chasing group. For lack of something better, the little 
man has the trust company draw his will, and patron- 
izes the collection agency and the accountant, asking of 
each of them a service which we believe is practicing 
law, and ought to be performed by a lawyer. But just 
so long as the little man thinks he gets more expert, 
more prompt, skillful service at lower cost from these 
other agencies than he does from the lawyer, he will 
continue to support them. And he will not be very 
sympathetic when he hears how hard up the lawyers 
are. 

For a lack of something better—there’s the rub. 
We of the Bar have sometimes succeeded in making 
the trust companies stop practicing law. We can stamp 
out some of the worst practices of collection agencies 
and real estate firms. We can divide the field with the 
accountant, and while we have not stopped ambulance 
chasing by any means, there is perhaps less of it than 
there would be, had there been no investigations and 
no disbarment of offenders. But one might guess that 
the measure of our success or failure in these under- 
takings is exactly in the inverse ratio of public demand 
for them. And I submit that we never can hope 
for real success in any of these fields, unless and until 
we of the Bar supply something to meet the needs 
of the great mass of the public which I have called the 
little man—something that will give him specialized, 
expert service at reasonable cost. I am afraid that no 
amount of investigation, no amount of bewailing the 
evils of ambulance chasing, no amount of disbarment 
proceedings will stop ambulance chasing. You cannot 
frighten the public away from the only man who gives 
them a service that it greatly needs. But if you give the 
public something better, you can attract it away. More- 
over, I do not think you can legislate the public away 
from what it needs and wants. The public will go to 
lawyers for its law business, if it feels the lawyers give 
it better service. No amount of legislation can perma- 
nently prevent it, however, from getting that better 
service somewhere. 

I should like very much to see the State Bar Asso- 
ciation appoint a committee to study the question of 
what kind of service the public needs and expects of a 
lawyer, what it is getting, and how the Bar could so be 
organized as to compete for business, legitimately, with 
other agencies which are now doing business of a legal 
nature, and doing it, or at least so the public thinks, 
better than the legitimate and ethical lawyers are. 

For if we do not do something about it,—if in the 
face of agencies doing our legal work or parts of it, as 
well as we do it or better and at lower cost, if we con- 
tinue to rely simply on a state protected monopoly, the 
public will not be willing forever to continue us as a 
protected class. 

If this short and rather superficial survey of the 
system by which in New York State we are now select- 
ing lawyers, of the great and ever growing task for 
which we are selecting them, and of some of the results 
to date of the process of training and selection, is cor- 
rect, then we have not one but many problems to be 
faced. And they are highly practical problems. They 








affect alike our incomes and our self-respect. The am- 
bulance chasing firms which rob the younger lawyer of 
business which ought normally to have come to him, 
add to his difficulty in making a living. Ordinarily he 
has no trust company clients, no political connections, 
which can bring him business. He hears of subtle meth- 
ods by which well established firms get new clients. 
3ut he is not in a position to write a dignified letter to 
the President of an insurance company asking for its 
business. He knows that we older lawyers who preach 
to him about ethics, seldom do anything, and that little 
not permanently effective, about the ambulance chasing 
racket, and he sees us associate at Bar meetings on the 
friendliest terms with the sometimes kindly and attrac 
tive and accommodating lawyers who carry it on. Even 
if we deplore it, we can hardly blame him much if after 
a few years of struggle he ends by resorting to the less 
refined methods of solicitation. Who are we to cast the 
first stone at him? I have said elsewhere that what we 
do with the young lawyer is to train him in the law 
and in honor and honesty and morals,—train him, as it 
were, to swim—and then throw him out into a poisoned 
river that we have done nothing to keep pure, and 
watch him sink. Should we not make some attempt to 
find out whether the organization into which we are 
shoveling young lawyers wholesale, is so set up that it 
can hope to perform the services which the public needs 
of a lawyer? 

These problems and others, I think, raise ques 
tions that are highly practical. 

I have no ready answer to one and all. I am not 
coming forward with a hand made solution. I think an 
answer will call for much work and much devotion, 
much trial and error and correction of mistakes as 
they appear. But experiments are being carried on in 
other places which offer at least suggestions and per- 
haps guides of what we might hope to do. 

Here again, I think we must discuss the question 
of character and the question of intellectual qualifica 
tion separately. 

On the question of character, we know well that 
particularly in the larger centers many unfit persons 
are slipping through. How many of the lawyers who 
are unethical or dishonest, are so because of inherent 
dishonesty of character, how many because they or their 
families are starving or nearly so, how many simply 
because the law looks to them as it did a few years ago 
to a young applicant before the character committee 
like “easy jack,” we have no means of knowing. Nor 
as a matter of fact do we know how many of us who 
have decent incomes would be tempted beyond our 
strength if our children needed shoes, or their life de 
pended on expensive medicine or treatment, or a trip 
to Florida. “There, but for the grace of God, goes 
Philip Sydney.” None the less, I think we can be sure 
that a certain number of thoroughly unfit persons are 
slipping into the Bar. 

Now, the work of our Character Committee, crip 
pled as it is for lack of facilities to investigate the facts 
is further hampered because each applicant who comes 
before it has already spent three years of time and 
money in studying law. He has acquired equities. H¢ 
feels, and not without reason, that if we have let hin 
go that far, only the strongest reasons now ought t 
keep him out. And those very strong reasons rarel) 
appear in boys of 22 or 24. But in Pennsylvania, the 
seem to start out with the proposition that it is not for 
the public’s best interests to assume that practical] 
everybody not convicted of a crime has an inherent 
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right to study law and be admitted to practice. In that 
state before entering law school the candidate must 
answer a full questionnaire, must get a practicing 
lawyer to act as his sponsor and in addition he must 
give full information on a questionnaire about him from 
three citizens who are willing to vouch for him. He 
must submit to a long and full interview by a county 
board. He has the right of appeal from an adverse deci- 
sion, but I am told the system actually does weed out a 
very considerable number of persons who are definitely 
shown to be undesirable. 

If he is allowed to enter law school, his sponsor 
must keep in touch with him throughout and make re- 
ports at the Board, and after graduation 
the student must serve a clerkship of six months under 
his sponsor’s supervision. Before he is admitted, his 
name is published ; the county board once more reviews 
all the evidence; and on its recommendation the state 
board admits or rejects him. This system secures real 
information the candidate. Of course, I know 
that New York City lawyers feel that the burden of 
carrying out such a system with the large number of 
candidates who apply each year would be overwhelm- 
ing. I should like to see the system tried out up-state, 
however. There is no reason why it could not be as 
successful there as in Pennsylvania. And if it were, 
New York City Bar would organize itself 
result. In a Bar of the size of that in 
it can hardly be that the proportion of 
honest and able lawyers qualified to act as sponsors 
would not be large enough to take care even of the 
many applicants. If it took much time on the part of 
many still I think that a profession which 
depends for its income on public support could afford 
to do much to deserve public confidence. 

In order to deal with the problem which would 
still remain of a certain number of unfit persons who 
would slip through, of a certain number of unethical 
acts which would be committed by practicing lawyers, 
tl s been made of a probationary period 
ifter during which the young attorney 
would be under scrutiny. At the end of the period, he 
would be required to report, and an investigation would 
le if necessary of his activities. 
are good faith objections made, I know, to 
his idea a probationary bar, and equally to the 
indred idea of a junior bar. The latter idea as I have 
een it presented includes limiting the practice of a 
five years or so after admission, to 
To my mind, the objections to the 
seem more valid than they do to the former. In 
ither case, offices which are known to be doing a thor- 
ughly unethical business would probably find it diffi- 
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ilt to get law clerks. A young lawyer, I should think, 
uild hesitate to make it that much more difficult to 
ove that his t five years of practice had been above 
iticism. 

But, I repeat, this is a matter both of our incomes 


d of our self 


respect. If the public sees practices con- 
nuing whicl knows to be dishonest as well as those 
ich we announce to be unethical, public confidence in 
e Bar will continue to drop. That seems to me beyond 
spute. More and more the public will be glad to see 
siness taken away from the lawyers. More and more 


will go to other agencies which will perform our 
nections, and will create such agencies in increasing 
mbers. And more and more our incomes, and with 
m our self-respect will disappear. Even if we had 
loyalty to our profession,-no pride in our inheritance, 








still for selfish reasons we cannot but be interested. 
This means our livelihood, and that of our sons. 

It has been proposed to limit the number of the bay 
by a definite quota, applied either to the applicants as 
they finally ask for admission to the Bar, or to the 
entering classes of the Law Schools. If there had to be 
a quota, the latter would, of course, be preferable. 
Three years of time and money spent in law study do 
give a sort of equity. But I have yet to discover any- 
body who can tell me with even an approximation to 
accuracy how many lawyers are needed in New York 
State to carry on the law business that is now being 
done by lawyers, that is now being done by other 
agencies and should be done by lawyers, and that is 
available to be done by lawyers if the Bar will properly 
organize to take care of it. I do not know if the 
quota would be designed to fit a time of depression 
or a time of great prosperity. I do not know how, 
once fixed, it would be expanded or contracted to meet 
changing needs. These, among other objections, ex- 
ist to the quota system, and in addition, I do not be- 
lieve that it could be ever forced through the legisla- 
ture. Except as it relieved economic pressure, by 
arbitrarily reducing the number of lawyers, it would 
not affect the moral behavior of lawyers. Certainly 
it would not affect the character of those admitted. 

I have said that intellect and honor are not synony- 
mous. But the college training which contributes to 
the one, in the opinion of many people, does contribute 
also to the other. The Pennsylvania Admissions Board 
reported in 1929 that although four candidates out of 
five in Pennsylvania had college degrees, yet only one 
out of five of those who were disapproved by the Board 
for reasons of character, was a college graduate. If 
it were believed practicable in New York State, | 
should recommend a requirement of three years of pre- 
law work in college before admission to Law School. 
Judge William C. Coleman said in 1929, at the Amer- 
ican Bar Association, “Experience in this country fairly 
indicates that up to the present time no better substi- 
tute for, indeed no method half so good as, a college 
education has been devised for developing in the pros- 
pective lawyer a sound realization of what the funda- 
mental obligation of the legal profession consists. | 
think the reason for this lies in what may best be de- 
fined as the compulsory, slow process of cultural edu- 
cation which college training entails, as opposed to a 
speedy, get-rich-quick plan which is possible only if 
the college is not made compulsory.” Certainly, on 
the intellectual side, the picture I have tried to draw 
of the high and complex functions which the Bar is 
being called upon to perform today suggests that a 
longer college training than two years may prove de- 
sirable if not essential. 

On the intellectual side, again, as I have intimated, 
it seems to me that the one thing which would contribute 
more than anything else to give admission to the Bar 
a fuller meaning—to make the Bar an open door to 
wider opportunity to those admitted — would be to 
study what the public needs and demands by way of 
legal service, what it is getting now, and how to organ 
ize ourselves so as better to meet that need. Many of 
us believe that the intellectual weeding out process 
known as prelegal and legal education doing 
its duty far better than is the selective process for 
character. This is not the place, I think, in which to 
yo into a detailed discussion of the New York State 
3ar Examination. For those interested, a report on 
these examinations was prepared by a committee, of 
which I was chairman, of the Joint Conference on 
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Legal Education, and a copy could probably be obtained 
from the office of the Conference, by a letter addressed 
to Colonel Cornelius W. Wickersham, its President. 
One problem, however, seems worth mentioning here. 
Up to now, no limit has ever been set on the number 
of times a student may try our Bar Examination. The 
result is, as the Bar Examiners themselves have stated, 
that ultimately only about two per cent of the applicants 
who try again and again are deterred from becoming 
lawyers by failure to pass the examination themselves. 
The result is that the Bar Examinations actually exert 
no effective selection, to any substantial extent. What 
selection there is, is exerted before the Bar Examina- 
tion is reached, through the other factors in the selec- 
tive process which I have mentioned already. The Bar 
Examination in effect says to the law student, from any 
law school, whether within or without the State of New 
York, “If you graduate, and are qualified to try our 
Bar Examinations, you are going to pass, all but two 
per cent of you, if you are persistent enough.” The 
Bar Examiners recognize this problem. They have 
studied it. Nevertheless, the present system under 
which all but about two per cent, who persist, ultimately 
pass, is really the diploma privilege in a rather vicious 
form. Unless we do something about this problem of 
repeaters, unless we find some effective way of select- 
ing out the lowest stratum of applicants, coming as they 
do from law schools from this and other states, we are 
nullifying all the excellent, devoted and skillful work 
which the Bar Examiners can do. We are reducing the 
Jar Examinations to an agency which exerts an in- 
direct effect on the curricula of the law schools and does 
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practically nothing else. Except for this indirect effect, 
New York now is a state extending the diploma privi 
lege to all the law schools which send students to try 
the New York Bar Examinations 

It has been proposed that there should be a nation- 
wide bar examination, standard for all the states. If all 
the states were willing to accept a bar examination for 
their candidates of as high a type as the one we now 
have in New York, this proposal would be well worth 
consideration. If the standing of our Bar in New York 
is to be maintained and raised, we cannot but be intet 
ested in the requirements for admission to the Bar in 
other states. 

I am convinced that the majority of boys who 
graduate from law school want deeply to be straight 
and honorable. They want to be looked up to. Perhaps 
they will never be great lawyers, but they are proud to 
share the title of lawyer with the great men of ou 
profession of today and of days gone by [here is a 
vast fund of high ideals available each year in the 
graduating classes. And a wise lawyer once said that 
the first wrong-doing of the average man is not dis- 
honesty but failure to understand. I doubt if there is a 
lawyer in this room who has not sometimes been deeply 
troubled to decide what course of conduct in a certain 





case was right,—what were the limits of the loyalty h 
owed his client 

I think there is no higher task for the Bar than 
to honor and cherish and preserve that fund of high 
ideals which exists among the young men and womet 
admitted yearly to the Bar 





PauL F. HANNAH 


Secretary of Junior Bar Conference 





JUNIOR BAR NOTES— PUBLIC INFORMA- 
TION PROGRAM—RADIO SPEECHES, ETC. 


Badget School Center, in Little 
Rock, on “Crime, Its Causes 
and Cures” and related subjects, 
was selected by a Federal Bu 
reau of Education representative 
tl outstanding 
forum discussions of the Littl 
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Rock Center for the entire yea 
In New Jersey, arrange 


ments have been made to suppl 











HE Public Information program, and particularly 

its American citizenship phase, constitutes the out 

standing accomplishment of the Junior Bar Confer- 
ence activities this year. This is amply demonstrated 
by the first sprinkling of preliminary reports from State 
Chairmen and Local Directors, indicating heavy speak- 
ing schedules and widespread demand for Conference 
speakers in many widely separated cities. 

The following illustrations gleaned at random 
from the reports at hand when this article was written, 
are typical of national activity : 

The Conference, in Little Rock, Arkansas, is con 
ducting, under the title of the “Arkansas Junior Bar 
Radio Forum”, five thirty-minute radio programs over 
Station KARK. The forum will cover, during the series, 
each of thirty topics comprising the Conference pro- 
gram. This radio series follows more than a dozen 
addresses given in Little Rock before forums, the Coun 
cil of Social Agencies, high schools, P. T. A. groups, 
4 H clubs and home and county demonstration units, 
and is only part of the work which will be done this 
year. The forum address and discussion delivered 
under the auspices of the Junior Bar Conference at 
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ment the half-dozen speeches « 
\merican’ citizenship topic 
which have already been given with a series of sim 
lar addresses before the 7,500 adult students in t 
Newark public school system. In addition, at least 
twenty-five speeches will be given this spring befor 
social, educational, religious and political organizatior 
in Essex County. Similar work is being done in Car 
den and Union Counties in New Jersey. Joseph Mor 
ghan, State Director of Public Information, reports 
“The speeches given have been we 
cases. Many organizations contacted have evinced 
terest in our program and are making 
for addresses by our local speakers’ commi 
zenship topics have been well received and a keen int 


est in our courts has been shown 





Four radio addresses and two radio debates 
bar integration have been held in Mason City, [ov 
and Kenneth Neu, Local Director, reports that 
quests for speakers have come to him within a rad 
of almost a hundred miles. 

A series of six weekly radio programs over St 
tion WRVA, was commenced by the Richmond, Virgi 
Conference group on April 15. Most of the topics 
be on American citizenship subjects 
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In the District of Columbia, twelve talks before 
adult night school groups, Parent Teachers’ Asso- 
ciations and the Americanization School were made be- 
tween March 7 and April 11. A series of radio talks 
has been planned for later in the spring. It is expected 
that more than thirty addresses will have been given 
before June Ist 

The number of Local Directors has passed the 200 
mark. Local Directors appointed between March 20 
and April 20 include: 

In Idah John J. Peacock, Weiser; Willis C. 
Moffatt, Boise; C. O. Skoggin, Fairfield; William S. 
Hawkins, Coeur d’Alene; Faber T. Tway, Idaho Falls; 
Jack McQuade, Moscow; Frank F. Kibler, Nampa; 
Milton Zener, Pocatello; C. W. Lyons, Salmon; A. H. 
Asher, Sand Point; Robert E. Brown, Wallace. In 
Arizona: Arthur M. Davis, State Director, Phoenix ; 
Phil J. Munch, Phoenix; Selim M. Franklin, Tuscon ; 
Charles B. Wilson, Jr., Flagstaff ; Charles E. McDaniel, 
Prescott ; Guy Anderson, Safford; and James B. Rolle, 
Ir., Yuma. In California: Charles B. Provence, El 
Centro; Gilbert F. Nelson, Beverly Hills; James Viz- 
zard, Bakersfield; George A. Faraday, Fort Bragg; 
and Ralph M. Brown, Modesto. In Vermont: Ernest 
W. Gibson, Jr., Brattleboro; Cebra Q. Graves, Ben- 
nington; Louis G. Whitcomb, Springfield; Henry F. 
Black, White River Junction; F. Ray Keyser, Chelsea ; 
Deane C. Davis, Barre; George McKee, Montpelier ; 
Sterry R. Waterman, St. Johnsbury; Milford Smith, 
Rutland; Osmer Fitts, Ludlow; John Conley, Middle- 
bury; William K. Sullivan, St. Albans; Clifton Parker, 
Morrisville; Maxwell L. Baton, Newport; J. Hervey 
Macomber, Jr. and Bernard J. Leddy, both of Bur- 
lington In Michigan: Frank E. Cooper, Detroit ; 
Harold W. Dudley, Pontiac; J. Tedford Hammond, 
Benton Harbor; William ]. Howard, Kalamazoo; Lou 
_. Landman, Muskegon; Herbert Milliken, Flint; 
David L. Perrot, Saginaw ; Wilber M. Seelye, Lansing; 
Donald G. Slawson, Grand Rapids; Gordon E. Tap- 
pan, Port Huron; and Vernon D. Ten Cate, Holland. 
In Washington: Charles H. Todd, Seattle; Vaughn E. 
Evans, Longview; Ralph P. Edgerton, Spokane; and 
Owen P. Hughes, Tacoma 


A very successful meeting of the “Official Family” 
‘f the Junior Bar Conference for the States of Kansas, 
Colorado and Utah was held in Denver on March 21 
under the leadership of Frank Eckdall, Tenth Circuit 
Council Member. Full discussion was had on the cur- 
rent program and plans were laid to stimulate activity 
in the Tenth Circuit. The meeting decided particularly 
to concentrate upon the development of interest in 
the Conference in Colorado under the direction of 
Mark Harrington, State Chairman, assisted by Shields 
Mason and a small hand-picked group throughout the 
state. Efforts to enlarge the Conference membership 
were also given attention. A. Pratt Kesler and Henri 
Henroid, Tenth Circuit Membership Committeeman 
and State Chairman for Utah respectively, reported 
that soon 90% of the eligible young lawyers in Utah 
will be members of the Junior Bar Conference, Utah, 
therefore, has run ahead of Kansas, which itself has 
the high ratio of 60%. The Junior Bar group deeply 
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appreciated the presence and help of Dexter Blount, 
\.B.A. State Delegate for Colorado. 

Attending the meeting, in addition to Messrs. 
Blount, Eckdall, Harrington, Mason, Kesler and Hen 


roid, were: Robert M. Clark, National Membership 
Chairman; Philip H. Lewis, Kansas State Chairman; 
Douglas McHendrie, Member of the Advisory Com- 
mittee on American Citizenship for Colorado; John 
Rames and S. Arthur Henry, former Colorado State 
Chairmen, and Don Horn of Lamar, Warren Lattimer 
of Pueblo, Robert La Grange of Colorado Springs, and 
Charles Sheldon of Denver. Other Denver lawyers 
joined the group for luncheon at the University Club 
where the sessions were held. 

The meeting was characterized by much sound dis- 
cussion and unusual interest, and it is believed by those 
present that it has given great impetus to the Junior 
Bar movement in the Tenth Circuit. 

os 

The address of Hon. Hatton W. Sumners, Chair 
man of the House of Representatives Judiciary Com 
mittee, on “American Citizenship and its Supreme 
Challenge,”* which was broadcast over the red net 
work of the National Broadcasting Co., was the high 
point of a well attended joint Fourth Circuit and Dis 
trict of Columbia meeting in Washington April 2 

The morning session, presided over by Charles 
E. Pledger, Jr., at which fifty-nine persons registered, 
was opened with a vigorous welcoming speech by Bo 
litha J. Laws, President of the Bar Association of the 
District of Columbia, who urged the younger lawyers 
to follow the motto, “What you dream you can do, 
start at it,” and to make themselves great leaders of 
the bar. Mr. Laws was followed by Weston Vernon, 
Jr., Chairman, who outlined the purposes, ideals and 
program of the Conference, stressed their importance 
to the bar and public, and urged the members to carry 
on with greater vigor the work under way. 

Ralph Quillian, Chairman of the American Citi 
zenship Committee, brought the morning session to a 
close with an explanation of the American Citizenship 
program and a call upon the Conference, as a part of 
the program, “to generate a feeling of joint responsi 
bility within the ranks of our people toward insuring 
good government achieved through the unselfish efforts 
of self-sacrificing statesmen dedicated to the principle 
of equality for all and privilege for none.” 

Approximately sixty persons made up the visible 
audience as Judge Sumners delivered his scholarly ad 
dress following the luncheon at the Mayflower Hotel. 
At the conclusion of the broadcast, Judge Sumners 
gave a short “off the record” talk which everyone pres 
ent wished also could have been broadcast. Weston 
Vernon, Jr., presided at the luncheon and introduced 
the speaker. 

The afternoon session, in charge of Lewis F 
Powell, Jr., was devoted to general discussion, in which 
every person present participated, on various aspects 
of Conference work. Under the leadership of Milford 
Springer, National Director of the Public Information 
program, that program and the details of its progress 
and conduct were thoroughly debated. Discussion of 
membership work then followed, led by George Monk 
and John Davenport, Membership Committeemen from 
the District of Columbia and the Fourth Circuit re 
spectively. Indicative of the great interest evoked by 
the meeting is the fact it was voted to make the meet 
ing an annual affair. An invitation issued by Henry 
Bane of Durham, North Carolina, to hold the next 
Fourth Circuit meeting in his state was eagerly ac 
cepted. 





*The address appears in full in this issue at p. 357 
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SWIFT VS. TYSON 

The doctrine of Swift vs. Tyson, declared 
by Mr. Justice Story nearly a century ago, has 
now been definitely disapproved by the Supreme 
Court in Erie Railroad Company v. Tompkins. 

Editorial comment, written immediately 
upon the event, must be limited to a narrow 
scope. 

The first essential to an understanding of 
the change which has been wrought in Amer- 
ican law is an understanding of the origin of 
the now abandoned tenet. 

In 1842 the judges of the Circuit Court of 
the United States for the southern district of 
New York, being unable to agree, certified to 
the Supreme Court the question whether the 
transfer of a bill of exchange before maturity 
in good faith and without notice of any de 
fenses in payment of a pre-existing indebted- 
ness, was a transfer “for value” which would 
shut out defenses of false and fraudulent rep 
resentation and of total failure of considera- 
tion. 

At that time some of the courts of New 
York had held that one who acquired a bill of 
exchange in payment of a pre-existing debt, 
was not a purchaser for value, and the question 
in Swift vs. Tyson was whether under section 
34 of the Judiciary Act of 1789, now known as 
the “rules of decision act” the federal courts 
in an action where jurisdiction was based on 
diversity of citizenship were bound to follow 
the decisions of the New York courts (which, 
by the way, are no longer followed by the courts 
of that state) or whether in the absence of an 
applicable New York statute, the federal judges 


were free to decide the question in accordance 
with their view of general law. 

Mr. Justice Story was then the foremost 
American authority on the common law of Eng- 
land, the law merchant, general commercial law 
and public and private international law. He 
was utterly unwilling to follow the New York 
cases. He declared them to be contrary to the 
universal current of commercial law, that the 
payment of a pre-existing debt was recognized 
as a valuable consideration in every court of 
common law in England and on the Continent. 
He, therefore, construed the words “the laws of 
the several states” in the “rules of decision” 
act as applying to state statutes and matters of 
local law but not to questions of general law 
on which the state legislature had formulated 
no enactment. 

Judge Story’s decision, therefore, had its 
origin and foundation in his resistance to an 
attempt to bind the federal courts by the deci- 
sions of a state court which he deemed to be 
utterly untenable and which was soon there- 
after abandoned in the courts of its origin. 
That great scholar feared that the fountain of 
federal jurisprudence might be contaminated if 
state decisions like the New York heresy were 
binding in the federal courts. He undoubtedly 
hoped that his construction of section 34 would 
promote uniformity of decision in the state as 
well as the federal courts. 

Unforeseen effects of that doctrine, how- 
ever, combined with unforeseen expansion of 
federal jurisdiction based on diversity of citi 
zenship, provoked increasing challenge. 

Even if uniformity of decision in the fed 
eral courts was promoted, Swift vs. Tyson had 
no visible effect in promoting the acceptance 
of federal decisions as binding on the state 
judges. Whatever uniformity of decision in 
the state courts has been achieved must be at 
tributed to the slow and safe course of the cita 
tion by counsel in the courts of his own stat 
of the decisions of the Supreme courts of sister 
states. 

Instead of promoting acquiescence by the 
state courts in the decisions of the federal 
courts, the mere suggestion of state submission 
to federal leadership provoked opposition. This 
opposition was increased by successful efforts 
to circumvent state law by invoking federal 
jurisdiction on the grounds of diversity of citi 
zenship. When diversity of citizenship did not 
exist, it was created either by the removal of a 
party to a controversy to another state so that 
he could sue in a selected federal jurisdiction or, 
if sued, could remove the controversy to a 
forum of his choice. A refinement of that proc 
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ess was the re-incorporation of a corporation 
for a similar strategical purpose. 

None of these results were intended by or 
foreseen in the provisions of the judiciary act 
granting jurisdiction to the federal courts on 
the ground of diversity of citizenship. 

Diversity of citizenship as a ground 
federal jurisdiction was originally intended to 
provide a neutral forum for actions between 
citizens of the state where the controversy had 
to be tried and those who were citizens of other 
states. The use of diverse citizenship for a 
different purpose, namely, to procure the trial 
of a controversy in a jurisdiction where the 
likelihood of a desired result could be counted 
on in advance, was the opposite of the original 
purpose, that of assuring an unprejudiced trial, 
and is at the bottom of most of the efforts 
which have been made to remove or narrow 
that ground of federal jurisdiction. 

One of the incidental benefits which may 
be hoped for as a result of the passing of Swift 

Tyson is that it may remove most, if not 
all of the real grounds of complaint against 
the diversity jurisdiction and may limit it to 
its original purposes. 

The rejection of the doctrine of Swift vs. 
[‘yson came without warning. The opinion 
in Erie Railway Co. v. Tompkins was delivered 


by Mr. Justice Brandeis. There is space here 
only to state the fundamental basis of that de- 
cision. It was that, except in matters governed 


by the Federal Constitution or by Acts of Con 
gress, the law to be applied in any case is the 
law of the state, and that whether the law of 
the state was declared by its legislature or by 
its highest court is not a matter of federal con- 
cern. 

What the effect of this change will be on 
the law of the country is, of course, not easy to 
prophesy. If the genesis of the doctrine was a 
lack of confidence in the scholarship and abil- 
ity of some of the state judges in our pioneer 
days, the abandonment of the doctrine may well 
be considered as proof of confidence restored. 

Whether that confidence is justified and 
whether the development of American law is 
helped or hindered will now depend in larger 
measure on the learning and wisdom of the 
state judiciary. 


STATE DELEGATES ELECTED 

The Board of Elections announces in this 
issue the results of the first general election of 
State Delegates. Nominations had been made 
by petition, and members of the Association 
n good standing received ballots and were 
ligible to vote. 
Petitions placed opposing candidates in the 
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field in only five States, although all ballots 
contained space for personal choice. Write-ins 
resulted in a few States, but did not in any 
instance defeat the nominee by petition. The 
absence of contest in all but a few States tended 
to keep down the number of votes cast. 

The State Delegates elected this year will 
take office at the annual meeting in Cleveland. 
One-third of them will serve for terms of one, 
two, and three years, respectively; their suc 
cessors will be elected for three-year terms. 
The State Delegates now in office will meet in 
Washington on May 11 and make their nom- 
inations for President, Secretary, Treasurer, 
Chairman of the House of Delegates, and a 
member of the Board of Governors from each 
the Fourth, Sixth, Seventh, and Eighth lederal 
Judicial Circuits. Independent nominations for 
any of these offices may be filed by petition not 
later than forty days before the opening of the 
1938 annual meeting in Cleveland on July 25. 

To the State Delegates who will hold office 
by virtue of the votes cast by the members 
of the Association in their respective States, the 
felicitations of the Association are heartily ex 
tended. Nearly all of them are lawyers who 
already have rendered noteworthy service to 
the Association and to the organized Bar of 
their States. 


DECLARATORY RULINGS 

Senator William H. King of Utah has in- 
troduced an amendment to the pending Cus 
toms Administrative Bill (H. R. 8099) which, 
if adopted, will authorize the Secretary of the 
Treasury to issue declaratory rulings with re- 
spect to the application of the customs laws. 
Adequate provision is made for the review of 
these declaratory rulings by judicial authority. 
In introducing the amendment, Senator King 
stated: 

“The amendment supplements the Declar- 
atory Judgment Act and represents a new at 
tack on a grave problem. Today the business 
man is not alone faced with the problem of 
ascertaining the laws, regulations, rules, and 
orders which affect his business, he must also, 
after he has located these multitudinous rules, 
determine at his peril in what manner they af- 
fect it. While my amendment as first sub- 
mitted has provoked some opposition, [ am of 
fering it now in a materially revised form 
which, I believe, will meet all the objections that 
have been raised.” 

An address by the Honorable Herman Oli 
phant, General Counsel for the Treasury De- 
partment, on the subject of administrative de 
claratory rulings, was printed in the Janu ry, 
1938, issue of this Journal. Mr. Oliphant’s ad 
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dress emphasized the pressing need for the 
adoption of such a device. He showed that a 
long step forward in solving some of the grow- 
ing problems of Federal administration would 
be made if we could find dependable methods of 
advising people what their rights and liabilities 
are when they need to know them. Senator 
King’s proposed plan for the adoption of the 
declaratory ruling in the customs field is one of 
the most useful methods yet devised for meet- 
ing the situation described by Mr. Oliphant. 
The operation of the declaratory ruling in the 
relatively limited field of customs law may point 
the way for its extension to broader fields of 
Federal administration after its usefulness has 
been demonstrated. 
THE ROSS ESSAY COMPETITION 

Undoubtedly many well trained lawyers 
have experienced a shrinkage of income during 
recent years, and not a few young men who 
showed much promise in law school are hav- 
ing great difficulty in utilizing profitably their 
available hours of work. Among the members 
of the American Bar Association, there are 
nearly five thousand who are fewer than ten 
years from law school. 

In the face of the known conditions and 
the widespread concern as to the economic dif 
ficulties confronting many members of the pro 
fession, it may come as a surprise to some that 
only sixty-eight lawyers saw fit to compete this 
year for the prize of Three Thousand Dollars 
offered by the American Bar Association, in 
the essay competition conducted pursuant to 
the will of the late Judge Erskine M. Ross of 
California. The subject this year, as to the 
extent to which fact-finding boards and tribu 
nals should be bound by the rules of evidence, 
is one of the most timely and vital in the pres 
ent-day relationships of law and public policy. 
It is in a field in which great numbers of law- 
yers have lately done intensive research in con 
nection with their work for clients. To win 
such a competition in a Nation-wide contest un- 
der the auspices of the Association is a great 
honor, and the prize is of such an amount as 
would be gladly received by almost any lawyer. 

That essays of conspicuous merit are from 
year to year submitted for the Ross prize does 
not alter the fact that many members of the 
Association, especially those of the Junior Bar, 
are missing an opportunity to contribute to the 
discussion of a vital subject and perhaps to 
add to their income and professional recogni- 
tion. The number of competitors for so sub- 
stantial a prize should be several times sixty- 
eight. 


COME TO CLEVELAND 

At this time of year, when the family of 
the average American lawyer is likely to dis- 
cuss plans for summer holidays, it will be well 
to make the necessary decisions and arrange 
ments to be in Cleveland during the week of 
July twenty-fifth. The prospects are good for 
an annual meeting which no member of the 
Association should be content to miss. 

The program and the prospective reports 
by Sections and Committees promise a great 
deal that will be of lively interest. In a still 
deeper sense, this year’s meeting should com 
mand the presence of a great number of 
lawyers, who will feel instinctively the need 
that they take counsel together on many 
matters important to their profession and their 
country. The lawyer who sticks to his office 
and wrestles closely with the problems of his 
clients would gain a broader experience and a 
wider outlook if he took the time to spend a 
mid-summer week in association with members 
of the profession who are struggling with sim 
ilar problems and perplexities. 

The American Bar Association represents 
something truly vital and valuable to the aver 
age lawyer and to the institutions of America; 
and every lawyer who can possibly do so should 
plan to be present at the 1938 annual meeting. 


Arrangements for Annual Meeting, 


Cleveland, Ohio 
July 25-29, 1938 
HEADQUARTERS—HOTEL CLEVELAND 
Hotel accommodations, all with bath, are available 


as follows: Double Twin beds 


Single for (dbl. bed) for Parlor 

1 person for2persons 2 persons Suites 
CLEVELAND..(AIl space at Headquarters Hotel exhausted.) 
ALLERTON .. 2.25to 3.50 3.75to 5.00 $4.50to$6.00 $7 &up 
AUDITORIUM 3.00to 3.50 4.50to 5.Q0 6.00to 7.00 
CARTER .... 3.00to 5.00 5.00to 7.00 7.00to10.00 12&up 
HOLLENDEN 3.50to 7.00 5.00to 7.50 6.00to 12.00 12&up 
STATLER ... 3.00to 6.00 4.50to 8.00 5.00to 800 10&up 


Explanation of Type of Rooms 

A single room contains either a single or double 
bed to be occupied by one person. A double room con 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occu 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person 

A parlor suite consists of parlor and communi 
cating bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who will 
occupy the same, and arrival date, including definite 
information as to whether such arrival will be in the 
morning or evening. 

Requests for reservations should be addressed t 
the Executive Secretary, 1140 N. Dearborn St., Chi 
cago, Illinois. 
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By Epcar B. ToLMANn* 


Federal Statutes—Norris-LaGuardia Act—Scope in 
Relation to Labor Disputes 

A controversy between an association of negroes and 
an employer, in which the association endeavors to induce 
the employer to employ negroes in the employer’s business, 
in the course of normal personnel changes, and engages in 
peaceful picketing to effect such purpose, is a labor dis- 
pute within the meaning of the Norris-LaGuardia Act. 
Under that Act an injunction to restrain the acts of the 
association in such a case should be granted only upon find- 


ings of fact as precribed by Section 7 thereof. 


The New Negro Alliance v. Sanitary Grocery Co., 
Inc., 82 A ( ip. 683 ; 58 Sup. Ct. Rep. 703. ~ 

In this case a question was considered as to the 
scope of the Norris-LaGuardia Act in its relation to a 
dispute between the petitioners and the respondent. The 
respondent filed a bill in the District Court of the Dis 
trict of Columbia to restrain the petitioners and their 


agents from picketing its stores and engaging in other 
The petitioners an- 
after hearing on bill and answer an injunc- 
ted. The Circuit Court of Appeals affirmed 


rious to its business. 


tion was gral 


the decree. On certiorari the decree was reversed by 
the Supreme Court in an opinion of Mr. Justice Roberts. 

Afte earsing the allegations of the bill and an- 
swer, an disclosing the facts which were admitted 
and controverted, Mr. Justice Roperts summarized 
the case briefly, as follows 

‘The ise, then, as it stood for judgment, was this: 
rhe petit equested the respondent to adopt a policy 
§ employing negro clerks in certain of its stores in the 
course of personnel changes; the respondent ignored the 
request and the petitioners caused one person to patrol in 
front of one of the respondent’s stores on one day carrying 
1 placard h said: ‘Do Your Part! Buy Where You 
Can Work! Negroes Employed Here!’ and caused or 
threatened ilar patrol of two other stores of respon- 
lent. Tt nation borne by the placard was true. 
The patrolling did not coerce or intimidate respondent’s 


not physically obstruct, interfere with, or 
s desiring to enter the store, the picket acted 
manner, and his conduct did not cause 
crowds to gather in front of the store.” 
out that the trial judge 
law relating to labor disputes had no 
case and entered a decree broadly 


by JAM s L 


The opinion then pointed 


applicati: n ft the 


Homrre and LELAND I. 





enjoining the petitioners from the acts complained of. A 
majority of the Circuit Court of Appeals were of the 
opinion that the acts did not grow out of a labor dispute 
within the terms of the Norris-LaGuardia Act, while 
one member of that Court thought that, although the 
dispute involved terms and conditions of employment 
in the respondent’s business, it was not within the reach 
of the Act because it was essentially a racial dispute. 

In reversing the decree, the Supreme Court in its 
opinion cited the provisions of Section 13(a) of the 
Norris-LaGuardia Act. In analyzing the statutory defi 
nition, in relation to the case under review, Mr. JUSTICE 
ROBERTS said: 

“Subsection (a) of Section 13 provides: ‘A case shall 
be held to involve or to grow out of a labor dispute when 
the case involves persons who are engaged in the same 
industry, trade, craft, or occupation; or have direct inter- 
ests therein; . . or when the case involves any conflicting 
or competing interests in a “labor dispute” (as hereinafter 
defined) of “persons participating or interested” therein 
(as hereinafter defined).’ Subsection (b) characterizes a 
person or association as participating or interested in a la 
bor dispute ‘if relief is sought against him or it and if 
he or it... has a direct or indirect interest therein. 
Subsection (c) defines the term ‘labor dispute’ as including 
‘any controversy concerning terms or conditions of em- 
ployment . .. regardless of whether or not the disputants 
stand in the proximate relation of employer and employee.’ 
These definitions plainly embrace the controversy which 
gave rise to the instant suit and classify it as one arising 
out of a dispute defined as a labor dispute. They leave no 
doubt that The New Negro Alliance and the individual 
petitioners are, in contemplation of the Act, persons inter 
ested in the dispute. 

“In quoting the clauses of Section 13 we have omitted 
those that deal with disputes between employers and em 
ployees and disputes between associations of persons en 
gaged in a particular trade or craft, and employers in the 
same industry. It is to be noted, however, that the inclu 
sion in the definitions of such disputes, and the persons 
interested in them, serves to emphasize the fact that the 
quoted portions were intended to embrace controversies 
other than those between employers and employees; be- 
tween labor unions seeking to represent employees and em 
ployers; and between persons seeking employment and em 
ployers. 

“Thus the nature of the dispute and the interest of the 
parties therein bring the case squarely within the Act 


unless, as suggested by the District Court and by one of 
the justices of the Court of Appeals, the case is taken out 
of the scope of the Act by the fact that the dispute is 
‘racial.’ 


We think this cannot be so. In the first place, 
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the Act does not concern itself with the background or the 
motives of the dispute. In the second place, the desire for 
fair and equitable conditions of employment on the part ot 
persons of any race, color, or persuasion, and the remova! 
of discriminations against them by reason of their race o1 
religious beliefs is quite as important to those concerned 
as fairness and equity in terms and conditions of employ 
ment can be to trade or craft unions or any form of labor 
organization or association. Race discrimination by an em 
ployer may reasonably be deemed more unfair and less 
excusable than discrimination against workers on the 
ground of union affiliation. There is no justification in the 
apparent purposes or the express terms of the Act for 
limiting its definition of labor disputes and cases arising 
therefrom by excluding those which arise with respect to 
discrimination in terms and conditions of employment 
based upon differences of race or color.” 

The purpose and policy of the Act and its legisla 
tive history were also adverted to in support of the con 
clusion reached. The legislative history as demonstrat 
ing the purpose of Congress to permit peaceful 
dissemination of information by persons interested in 
labor disputes was described as follows in the concluding 
portion of the opinion: 

“The legislative history of the Act demonstrates that 
it was the purpose of the Congress further to extend the 
prohibitions of the Clayton Act respecting the exercise 
of jurisdiction by federal courts and to obviate the results 
of the judicial construction of that Act. It was intended 
that peaceful and orderly dissemination of information by 
those defined as persons interested in a labor dispute con 
cerning ‘terms and conditions of employment’ in an indus- 
try or a plant or a place of business should be lawful; 
that, short of fraud, breach of the peace, violence, or con- 
duct otherwise unlawful, those having a direct or indirect 
interest in such terms and conditions of employment should 
be at liberty to advertise and disseminate facts and infor- 
mation with respect to terms and conditions of employ- 
ment, and peacefully to persuade others to concur in their 
views respecting an employer’s practices. The District 
Court erred in not complying with the provisions of the 
Act. 

“The decree must be reversed and the cause remanded 
to the District Court for further proceedings in conform- 
ity with this opinion.” 

Mr. Justice McReyNoLDs delivered a dissenting 
opinion concurred in by Mr. Justice BUTLER, as fol 
lows: 

“Mr. Justice Butler and I cannot accept the view that 
a ‘labor dispute’ emerges whenever an employer fails to 
respond to a communication from A, B and C—irrespec- 
tive of their race, character, reputation, fitness, previous 
or present employment—suggesting displeasure because of 
his choice of employes and their expectation that in the 
future he will not fail to select men of their complexion. 

“Tt seems unbelievable that, in all such circumstances, 
Congress intended to inhibit courts from extending pro 
tection long guaranteed by law and thus, in effect, encour 
age mobbish interference with the individual’s liberty of 
action. Under the tortured meaning now attributed to the 
words ‘labor dispute’, no employer—merchant, manufac- 
turer, builder, cobbler, housekeeper or what-not—who pre- 
fers helpers of one color or class can find adequate safe- 
guard against intolerable violations of his freedom if mem- 
bers of some other class, religion, race or color demand 
that he give them precedence. 

“Design thus to promote strife, encourage trespass and 
stimulate intimidation, ought not to be admitted where, as 
here, not plainly avowed. The ultimate result of the view 
now approved to the very people whom present petitioners 
claim to represent, it may be, is prefigured by the grievous 
plight of minorities in lands where the law has become a 
mere political instrument.” 


*Mr. Justice Cardozo took no part in any of the cases re 


viewed or summarized in this issue 





Mr. Justice Carpozo took no part in the case.* 
The case was argued by Messrs. Belford V. Law- 
son, Jr., and Thurman L. Dobson for the petitioners, 


and by Mr. A. Coulter Wells for the respondent 


Fourteenth Amendment—Due Process—Ordinance 
Restricting Freedom of the Press 


A city ordinance which forbids the distribution and cir- 
culation of all circulars, handbills, advertising, or literature 
of any kind, by any method, without the consent of the 
city manager, is void on its face as a violation of freedom 
of the press as guaranteed by the due process clause of the 
Fourteenth Amendment. 

Lovell v. The ( ity of Griffin, 82 Adv. Op. 660; 58 
Sup. Ct. Rep. 666. 

In this case the Court ruled an ordinance of the 
City of Griffin, Georgia, void on its face under the 
Fourteenth Amendment, as a violation of the freedom 
of the press. The ordinance, in sweeping terms, con 
dems as a nuisance the distribution of circulars, hand- 
books, advertising, or literature of any kind, within the 
City, without the written permission of the City 
Manager. 

The appellant was convicted of violating the ordi 
nance, and the appellate courts in Georgia refused to 
review the case. On appeal the judgment of conviction 
was reversed by the Supreme Court in an opinion by 
Mr. Chief Justice Hughes. It appeared that the appel 
lant had distributed religious pamphlets setting forth the 
gospel of the “Kingdom of Jehovah,” but that she had 
not applied for or obtained the required permission from 
the City Manager. 

In ruling that the ordinance was, on its face, in 
conflict with the Fourteenth Amendment, Mr. Chief 
Justice Hughes noted that the ordinance was sweeping 
in its terms, both as to the subject matter within its 
scope and as to the methods of distribution. Conciud 
ing that it was plainly in violation of the Fourteenth 
Amendment the Court said: 

“We think that the ordinance is invalid on its face 
Whatever the motive which induced its adoption, its chat 
acter is such that it strikes at the very foundation of the 
freedom of the press by subjecting it to license and cen 
sorship. The struggle for the freedom of the press .was 
primarily directed against the power of the licensor. It 
was against that power that John Milton directed his as 
sault by his ‘Appeal for the Liberty of Unlicensed Print 
ing.’ And the liberty of the press became initially a right 
to publish ‘without a license what formerly could be pub 
lished only with one.’ While this freedom from previous 
restraint upon publication cannot be regarded as exhausi 
ing the guaranty of liberty, the prevention of that r 
straint was a leading purpose in the adoption of the con 
stitutional provision. Legislation of the type of the 
ordinance in question would restore the system of licens¢ 
and censorship in its baldest form. 

“The liberty of the press is not confined to newspapers 
and periodicals. It necessarily embraces pamphlets and 
leaflets. These indeed have been historic weapons in the 
defense of liberty, as the pamphlets of Thomas Paine and 
others in our own history abundantly attest. The press it 
its historic connotation comprehends every sort of publi- 
cation which affords a vehicle of information and opinion 
What we have had recent occasion to say with respect to 
the vital importance of protecting this essential liberts 
from every sort of infringement need not be repeated. . 

“The ordinance cannot be saved because it relates t 
distribution and not to publication. ‘Liberty of circulating 
is as essential to that freedom as liberty of publishing 
indeed, without the circulation, the publication would be 
of little value.’ The license tax in Grosjean v. Amer 
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ican Press Company, [297 U. S. 233], was held invalid 
because of its direct tendency to restrict circulation. 

“As the ordinance is void on its face, it was not nec- 
essary for appellant to seek a permit under it. She was 
entitled to contest its validity in answer to the charge 
against her. 

The case was argued by Mr. O. R. Moyle for the 
appellant, and by Messrs. Hughes Spalding and Sum- 
ter M. Kell r the appellee. 


Labor Relations Act—Jurisdiction of 
Labor Board Over Dispute in 
Manufacturing Plant 

The National Labor Relations Board has jurisdiction 
over a dispute involving unfair labor practices by a fruit 
packing company, even though the raw materials used in 
the business are obtained from the state wherein the pack- 
ing is carried on, where it is shown that a substantial por- 
tion of the company’s products are habitually shipped in 
interstate and foreign commerce, and the existence of un- 
fair labor practices has a direct and injurious effect on 
interstate and foreign commerce. 


National 


Santa Crus Fruit Packing Co. v. Nat'l Labor Rela- 

ns Board, 82 Adv. Op. 653; 58 Sup Ct. Rep. 656. 
This opinion deals with the validity of an order of 
the National Labor Relations Board of April 2, 1936, 
wherein it found that the petitioner had been engaged in 


unfair labor practices affecting commerce within the 
pertinent provisions of the Act and ordered the peti- 
tioner to desist from such practices and to reinstate cer- 


tain discharged employees with back pay and to post 
appropriate notices The Circuit Court of Appeals 
affirmed the order so far as it related to the petitioner’s 


employees at its Oakland plant. On certiorari, the order 
of the Circuit Court of Appeals was affirmed by the 
Supreme Court in an opinion by Mr. Cuter JUSTICE 
HUGHES. 

In disposing of the case, the Court observed that 


there was no dispute as to the following pertinent facts 
yy the Board. Petitioner, at its Oakland plant, 
ships fruits and vegetables which are 
grown in California. During the “peak” season 1200 to 
1500 persons are employed, of whom about 30 are ware- 
1935 the pack totalled about 1,699,270 
about 37 per cent were shipped in inter- 
state or commerce. The sales to purchasers out- 
side the State were made under f. o. b. or c. i. f. San 
Francisco Bay Point contracts, shipment being made by 
vater, rail or truck. There is a constant stream of loading 
ind shipping of produce throughout the year and from 
3000 to 4000 cases are loaded daily into various vehicles. 
The loading is a substantial and regular part of the 
vork ousemen employed by petitioner and 
vhen shipments are by rail or overland trucks, these 
mployees load directly into equipment of the principal 
urriers. When shipments are by boat, the warehouse- 
ien load into trucks which convey to the docks. 
Weighers, Warehousemen and Cereal Workers 
ocal 38-44, International Longshoremen’s Association, 
a labor organization affiliated with the American 
ederation of Labor. It attempted to organize the Oak- 
ind plant in July, 1935, and many of the permanent 
irehousemen applied for membership. In August, the 
eneral Manager announced that he would not permit 
union in the plant because of competitive conditions. 
llowed. A picket line then formed on Au- 
was continued until September 27th with 
that the movement of trucks from 
wharves ceased entirely. The teamsters 


found 


ans, packs 


housemen. I1 
cases, of whicl 


rorTrel 


of warel 


\ lockout f 
ust 8th and 
ch effective 


rehouses 


ness 


refused to haul petitioner’s merchandise, the warehouse- 
men at the docks declined to handle their product, and 
stevedores of I. L. A. refused to move the cargo at the 
docks during the entire period when the picket line was 
maintained. Certain other unions also refused to move 
“hot” Santa Cruz cargo. The petitioner claimed that re- 
fusal of the other unions to handle its goods was a vio 
lation of an arbitration award made in October, 1934, 
following the San Francisco maritime strike. The 
soard further found that the interference with the ac- 
tivities of the employees in forming or joining unions 
results in strikes and industrial unrest which habitu- 
ally have the effect in the canning industry of impeding 
the movement of products in interstate and foreign 
commerce. It concluded that the discharge of the em 
ployees and refusal to re-employ them was an unlawful 
discrimination under the Act, and that the petitioner's 
acts tended to produce labor disputes obstructing com- 
merce. 

The petitioner contended that its business of man 
ufacturing and processing was a local activity so that 
the Board has no jurisdiction over labor disputes in 
which it was involved. In rejecting the petitioner's con 
tention, Mr. Chief Justice Hughes stated that there was 
no question that petitioner was engaged directly in in 
terstate and foreign commerce, in selling goods for 
delivery to purchasers in other states. He noted that it 
has often been decided that sales to persons in another 
state are not withdrawn from federal control because 
the goods are delivered f. 0. b. at stated points within 
the state of origin for transportation. 

The opinion states further that the power of Con 
gress extends not only to rules governing sales in inter 
state commerce, but also to other phases, including pro 
tection of such commerce from obstructions. In this 
connection, the Cu1eFr Justice said: 

“The power of Congress extends not only to the mak 
ing of rules governing sales of petitioner’s products in in- 
terstate commerce, as, for example, with respect to mis 
branding under the Federal Food and Drugs Act (21 
U.S.C., Sections 1 to 26), or with respect to forbidden 
discriminations in prices under the Clayton Act (15 U.S.C. 
13), but also to the protection of that interstate commerce 
from burdens, obstructions and interruptions, whatever 
may be their source. . . The close and intimate effect which 
brings the subject within the reach of federal power may 
be due to activities in relation to productive industry, 
although that industry when separately viewed is local. It 
is upon this well-established principle that the constitu- 
tional validity of the National Labor Relations Act has 
been sustained.” 

The Court considered and rejected the petitioner's 
contention that the activities here are beyond the reach 
of federal power because the raw materials are pro- 
duced within the State, so that the manufacture is a 
mere incident to a continuous flow of interstate com 
merce. With respect to this argument the Court said, 
in part: 

“The existence of a continuous flow of interstate com- 
merce through the State may indeed readily show the in 
timate relation of particular transactions to that commerce. 
. . But, as we said in the Jones & Laughlin case, the in- 
stances in which the metaphor of a ‘stream of commerce’ 
has been used are but particular, and not exclusive, illus- 
trations of the protective power which Congress may exer- 
cise. “The congressional authority to protect interstate 
commerce from burdens and obstructions is not limited to 
transactions which can be deemed to be an essential part 
of a “flow” of interstate or foreign commerce. Burdens 
and obstructions may be due to injurious actions springing 
from other sources.’ 

“Such injurious action burdening and obstructing in 
terstate trade in manufactured articles may spring from 
labor disputes irrespective of the origin of the materials 
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used in the manufacturing process. And the place where 
the manufacturer makes his sales is not controlling if the 
sales in fact are in interstate commerce.” 


Recognition was given, however, to the principle 
that where federal control is to be sustained over an 
activity which, separately considered, would be intra- 
state, a close and substantial relation to interstate com- 
merce must be shown. The difficulty of formulating 
any precise formula to guide in the application of this 
principle was discussed. As to this feature, the opinion 
states: 

“To express this essential distinction, ‘direct’ has been 
contrasted with ‘indirect’, and what is ‘remote’ or ‘distant’ 
with what is ‘close and substantial’, Whatever terminology 
is used, the criterion is necessarily one of degree and must 
be so defined. This does not satisfy those who seek for 
mathematical or rigid formulas. But such formulas are 
not provided by the great concepts of the Constitution 
such as ‘interstate commerce’, ‘due process’, ‘equal protec- 
tion’. In maintaining the balance of the constitutional 
grants and limitations, it is inevitable that we should define 
their applications in the gradual process of inclusion and 
exclusion. 

“There is thus no point in the instant case in a de 
mand for the drawing of a mathematical line. And what is 
reasonably clear in a particular application is not to be 
overborne by the simple and familiar dialetic of suggesting 
doubtful and extreme cases. The critical words of the pro- 
vision of the National Labor Relations Act in dealing with 
the described labor practices are ‘affecting commerce’, as 
defined (Sec. 2 (6) ). It is plain that the provision can 
not be applied by a mere reference to percentages and the 
fact that petitioner’s sales in interstate and foreign com- 
merce amounted to 37 per cent, and not to more than 50 
per cent, of its production cannot be deemed controlling 
The question that must I 


be faced under the Act upon par- 
ticular facts is whether the unfair labor practices involved 
have such a close and substantial relation to the freedom 
of interstate commerce from injurious restraint that these 
practices may constitutionally be made the subject of fed 
eral cognizance through provisions looking to the peace 
able adjustment of labor disputes.” 

Finally, the Court stated its conclusion that the 
direct relation here between the labor practices and re 
sulting dispute and the effect on interstate commerce 
were fully established 

“The warehousemen in question were emploved by 
petitioner in loading its goods either into the cars of car- 
riers or into the trucks which transported the goods to the 
docks for shipment abroad or to other States. The imme- 
diacy of the effect of the forbidden discrimination against 
these warehousemen is strikingly shown by the findings of 
the Board. When the men found themselves locked out 
because of their joining the union, they at once formed a 
picket line and this was maintained with such effective- 
ness that eventually ‘the movement of trucks from ware- 
house to wharves ceased entirely’. The teamsters refused 
to haul, the warehousemen at the dock warehouses declined 
to handle, and the stevedors between dock and ship re- 
fused to load petitioner’ goods These became, in the par- 
lance of the men, ‘hot’ cargo. Petitioner says that this 
was an unlawful conspiracy of those sympathizing with its 
discharged warehousemen, but it was the discrimination 


against them which led directly to the interference with 
the movement from the plant and elicited the support s 
effectively given. 

“Tt would be difficult to find a case in which unfair 
labor practices had a more direct effect upon interstate 


and foreign commerce.” 


Mr. Justice BuTLeR delivered a dissenting opinion 
in which he urged that the order should be reversed on 
the authority of Carter v. Carter Coal Co., 298 U.S 


| 
238, and that that case should be followed until defi 
nitely overruled by the Supreme Court. 








Mr. Justice McREyNowps concurred in the dis- 


sent. 
Mr. Justice Reep took no part in the case. 
The case was argued by Mr. J. Paul St. Sure for 
the petitioner, and by Mr. Charles Fahy for the re 
spondent. 


Public Utility Holding Company Act of 1935—Val- 
idity of Sections 4(a) and 5—Federal 
Declaratory Judgment Act 


The provisions of Sections 4 (a) and 5 of the Public 
Utility Holding Act of 1935, requiring the registration of 
holding companies, as defined in the Act, and the supplying 
by them of detailed information as required by Section 5, 
are within the regulatory power of Congress and are valid 
without reference to the validity or invalidity of other pro- 
visions of the Act. 

Under the Federal Declaratory Judgment Act, parties 
may not obtain, by a cross bill, an advisory decree upon a 
hypothetical state of facts as to the validity of other pro- 
visions of the Act. 

Electric Bond and Share Co. v. Sec. and Ex. Com 
mission, 82 Adv. Op. 643; 58 Sup. Ct. Rep. 678 

In this case the Court passed upon the constitution 
ality of Sections 4(a) and 5 of the Public Utility Hold 
ing Company Act of 1935. The proceeding arose in a 
suit brought by the Securities and Exchange Commis 
sion to enforce the provisions of the sections named 
Those sections provide for registration with 
mission by holding companies as defined in the Act, and 
prohibit the use of the mails and instrumentalities of 
interstate commerce to companies which fail to registet 
Section 5(b) provides for the filing of a registration 
statement containing information as to organization, 
financial structure and the nature of the registrant’s 
business, and various details as to operations 

The petitioners by cross-bill sought a declaratory 
judgment that the Act was invalid in its entirety. Th 
District Court sustained the validity of Sections 4(a) 
and 5, and granted the injunction prayed for by the 
Commission, and dismissed the petitioner’s cross-bill for 
want of equity and for lack of any actual controversy 
within the meaning of the Federal Declaratory Judg 
ment Act of 1934. The Circuit Court of Appeals 
affirmed. On certiorari the Supreme Court affirmed the 
decree, in an opinion by Mr. Cuter Justice HuGHes 

The suit was brought against Electric Bond and 
Share Company and 14 associated public utility com 
panies. Of these, 7 have ceased to be holding com 
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panies. The decree provided that each defendant, aftet 
a specified day, and until it should cease to be a holding 
company, or should register under the Act, should not 
carry on in interstate commerce or through the mails 
any activities which are forbidden to non-registered 
holding companies. It provided specifically for the res 
ervation to the defendants of all rights and remedies te 
which they were entitled after registration, and to chal 
lenge any other provisions of the Act 

The first question presented was whether the de 
fendant companies are engaged in activities which bring 
them within the reach of congressional regulator 
power. But this point was not the subject of serious 
controversy, since, on the facts set forth in an elaborate 
stipulation and the findings thereon, the petitioners con 
ceded that the carrying out of certain service contracts 
by them involved continuous and extensive use of the 
mails and instrumentalities of interstate commerce 
They qualified this concession, however, by noting that 
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that the entire business of the com- 
panies performing the service contracts constitutes in 
terstate commerce, or is subject to unlimited federal 
regulation. 

The opinion of the Court, after a brief summary of 
the findings as to the character of the defendant’s activi- 
ties, stated the following conclusion as to this aspect of 
the case: 


it does not follow 


1 


“In the light 


of the findings supported by the stipula- 


tion we perceive no ground for a conclusion that the 
defendant companies which are enjoined are not engaged 
in activities within the reach of the congressional power.” 

The second phase of the case considered in the opin- 


ion concerned the petitioners’ contention that Sections 
+(a) and 5 cannot be separated from the remaining por- 
tions of the Act, or separately sustained and enforced. 
In this connection they argued that the provisions in 
question are merely auxiliary to the later or “control 
provisions” of the Act, and that the sole question is 
whether the Act as a whole, “or enough to accomplish 
is constitutional. This argument in- 
as to the intent of Congress, rather 
than as to its p and the Court observed that the 
\ct itself contains an express provision to the effect 
that the invalidity of any provision in any circumstance 
shall not affect other provisions, or the same provision 
in other circumstances. Thus the intention of Congress 
to establish the presumption of separability was thought 
clear. 


its general plan,’ 
volved a question 
wer, 


Following this, the question was considered 
whether, notwithstanding the presumption of separabil- 
and 5 are so interwoven with other 
) prevent enforcement of the former while 
reserving questions as to the validity of the latter. In 
dealing with the argument in this behalf, advanced by 
the petitioners, it was observed that no practical difh 
culty is present to the enforcement of Sections 4(a) and 
5 while reserving questions as to the validity of other 
provisions, and that the petitioners’ argument was ad- 
rather to the proposition that in reason and 
design there is an essential unity between the provisions 
enforced by the decree and other provisions, the latter 
being designated “control provisions.” It was argued 
further that Sections 4(a) and 5 merely implement the 
system of controls, and, standing alone, would not 
ichieve the policy of the Act of simplifying and elimi 
nating holding company systems. But the Court, after 
reviewing the Government’s arguments illustrating the 
effective independent operation of various groups of 
provisions, concluded that the eliciting of information 
itself, a proper control, capable of independent 
peration, and said: 
“The fact that registration underlies the application 
subsequent requirements of the statute does not prevent 
Section 4 (a) and 5 from having a pur- 
f their own. Section 5 not only provides 
for the filing of a ‘notification of regis- 
ration’ but also requires by paragraph (b) every regis- 
tered holding company to submit, within a reasonable time 
Iter registration, a ‘registration statement containing a 
ariety of detailed information as to corporate structure 
nd activities. Thus Section 5 (b) is itself a ‘control’ pro- 
sion, which immediately operative. The duty to sup- 
ly the described information is separately and definitely 
rescribed. 
“Tt cannot be denied that 
regulation which 


ity, Sections 4(a 
provisions as t 


dressed 


was, 


the provisions 
ose and a value 
n paragraph 


a requirement of this sort is 
Congress could have regarded as im 


tant in itself and could have made the subject of a 
eparate statute. The fact that it is found in a statute 
posing other regulations, or that it precedes the appli- 
tion of the others, does not deprive it of its essential 


iracter and its capacity to stand alone. Regulation re- 
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quiring the submission of information is a familiar cate 
gory. Information bearing upon activities which are within 
the range of congressional power may be sought not only 
by congressional investigation as an aid to appropriate 
legislation, but through the continuous supervision of an 
administrative body. Congress may use this method in 
connection with a comprehensive scheme of regulation, as, 
for example, in the case of the Interstate Commerce Com 
mission and the Federal Communications Commission; or 
Congress may employ this informatory process indepen 
dently. An illustration of the latter is found in the statute 
relating to newspapers and periodicals, enjoying the privi 
leges accorded to second class mail, which requires an an- 
nual statement setting forth the names and addresses of 
the editor, publisher, business manager, owner, and, in 
case of ownership by a corporation, the stockholders, and 
also the names of known bondholders or other security 
holders, together with a statement as to circulation.” 
x * 

“We find no basis for holding that these provisions 
cannot be separately enforced if they are valid and we 
turn to that question.” 

The contention of the petitioners as to the validity 
of Sections 4(a) and 5 was then stated, in the opinion, 
as follows: 

“Petitioners contend that, standing by themselves, Sec 
tions 4(a) and 5 transgress constitutional restrictions 
These sections have three parts. Section 5 (a) provides 
for the filing of a notification of registration. Section 5 (b) 
makes it the duty of every registered holding company to 
file a registration statement, with documents and certain 
detailed information, within a reasonable time after regis 
tration. Section 4 (a) prescribes the penalty for failure 
to register under Section 5. As the requirement of infor 
mation is in itself a permissible and useful type of regula 
tion, the question is whether the particular demand, 
here assailed, can be validly addressed to the defendants 
enjoined by the cecree, and, if so, whether it exceeds 
constitutional limits because of the character and extent 
of the information sought.” 

Since it was established that the petitioners are 
engaged in transactions in interstate commerce, the pe 
titioners raised the question whether the Sections in 
question exceed constitutional limitations because of 
the character and extent of the information required to 
be filed. In passing on this question, the opinion re 
counted the statutory requirements as to information 
required, as follows: 

“Congress has set forth in the Act what is considers 
to be the factual situation and the need of federal super- 
vision. The following statement is found in paragraph (a) 
of Section 1: “ ‘Public utility holding companies and their 
subsidiary companies are affected with a national public 
interest in that, among other things, (1) their securities 
are wicely marketed and distributed by means of the mails 
and instrumentalities of interstate commerce and are sold 
to a large number of investors in different States; (2) 
their service, sales, construction, and other contracts and 
arrangements are often made and performed by means of 
the mails and instrumentalities of interstate commerce 
(3) their subsidiary public-utility companies often sell and 
transport gas and electric energy by the use of means and 
instrumentalities of interstate commerce; (4) their prac 
tices in respect of and control over subsidiary companies 
often materially affect the interstate commerce in which 
those companies engage; (5) their activities extending 
over many States are not susceptible of effective control 
by any State and make difficult, if not impossible, effective 
State regulation of public-utility companies.’ ’ 

The Court then observed that Congress has de 
clared the circumstances in which the operation of 
holding companies may adversely affect the public in 
terest and the interests of investors and consumers, as 
well as its policy to eliminate evils in connection there 
with. These were found sufficient to support the re- 
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quirements respecting the supplying of information. As 
to this, the Court said: 

“Without attempting to state the limits of permissible 
regulation in the execution of this declared policy, we have 
no reason to doubt that from these defendants, with their 
highly important relation to interstate commerce and the 
national economy, Congress was entitled to demand the 
fullest information as to organization, financial structure 
and all the activities which could have any bearing upon 
the exercise of congressional authority. The regulation 
found in Section 5 (b) goes no further than to require 
this information and we are of the opinion that its validity 
must be sustained.” 

The wide discretion of Congress as to sanctions 
for enforcement was also noted, and the conclusion 
reached that the penalties here imposed are valid 

“In the instant case, the penalty attaches to the use 
of the instrumentalities of commerce and of the mails by 
those who, engaged in that use, refuse to submit to Section 
5 and thus through registration and the statement which is 
incident to registration to supply the information which 
Congress is entitled to demand, and has demanded, with 
respect to their organization and practices. Each one of 
the paragraphs of Section 4 (a), as related to the require- 
ments of Section 5, is addressed to those in that class. We 
think that the imposition of such a penalty does not 
transgress any constitutional provision.” 

In conclusion, Mr. Cuter Justice HUGHES ex- 
pressed the Court’s approval of the dismissal of the 
cross-bill as an improper attempt to obtain an advisory 
opinion on a hypothetical state of facts, and said: 

“The District Court did not err in dismissing the 
cross bill. Defendants are not entitled to invoke the Fed- 
eral Declaratory Judgment Act in order to obtain an 
advisory decree upon a hypothetical state of facts. . . By 
the cross bill, defendants seek a judgment that each and 
every provision of the Act is unconstitutional. It presents 
a variety of hypothetical controversies which may never 
become real. We are invited to enter into a speculative 
inquiry for the purpose of condemning statutory provisions 
the effect of which in concrete situations, not yet devel 
oped, cannot now be definitely perceived. We must decline 
that invitation.” 

Mr. Justice McReynoips dissented without 
opinion. 

Mr. Justice ReeEp took no part in the case. 

The case was argued by Messrs. Thomas D 
Thacher and John F. MacLane for the petitioners, and 
by Mr. Assistant Attorney General Jackson and Mr 
Jenjamin V. Cohen for the respondent. 


Banks and Banking—Recovery by Receiver of 
Bank on Bond Fraudulently Obtained 


In an action by a receiver of an insolvent bank to re- 
cover on a bond of a surety company which was obtained 
through fraudulent and unauthorized acts of the bank’s 
president and of the surety company’s authorized general 
agent, no recovery can be had by the receiver on a com- 
plaint setting up merely a contractual liability of the surety 
company to the bank and containing no allegations to sup- 
port a breach of duty to the bank’s creditors as distin- 
guished from the bank. 

Deitrick ct al v. Standard Surety & Casualty Co 
of N. Y., 82 Adv. Op. 663; 58 Sup. Ct. Rep. 696. 

This case involved a question as to the right of « 
receiver of an insolvent bank to recover on certain “note 
guaranty bonds” issued to the respondent bank by a 
surety company in varying amounts totaling $132,000, 
all alike in form and purporting to be executed by the 
maker of the guaranteed notes, as principal, and by the 
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respondent, as surety The condition of the bonds was 
to pay the bank upon default on the notes. The bonds 
also bore endorsements showing extensions. 

In December, 1931, a receiver was appointed for 
the bank on its insolvency, and the petitioner as a suc- 
cessor receiver sued at law in three separate actions to 
recover on the bonds, alleging facts simply to show that 
the respondent was indebted to him in the specified 
penalty of the bonds with interest. The respondent 
denied the liability and stated that, as the bank well 
knew, the bonds had been executed without authority, 
had been fraudulently obtained and were invalid. 

Prior to the commencement of the law actions on 
the bonds the Surety Company instituted four suits in 
equity in Massachusetts against the bank and the makers 
of the guaranteed notes, alleging that the bonds were 
fraudulently obtained and were null and void. The re 
ceiver became a party to these suits, averring that the 
bonds had been duly executed, that default had taken 
place, and that damages amounting to the full amount of 
the specified penalty had been sustained. The receiver 
prayed for an order directing the plaintiff to pay the 
amount of the bonds with interest. 

A jury was waived in the law actions and all seven 
cases went to an Auditor and Master with instructions 
to report findings of fact and conclusions of law, the 
former to be final. The Master reported that as be 
tween the bank and the surety, the bonds were not 
binding. But he found further that the general agent 
of the Surety Company knew that for purposes of de 
ception, the bonds would be shown to the bank direc- 
tors and to others entitled to inquire, and that the bonds 
with the endorsements were binding in the hands of the 
receiver who represented the bank’s creditors. The 
District Court held to the contrary and adjudged that 
the counter-claim of the defendant receiver be dismissed. 

On appeal the Circuit Court of Appeals affirmed the 
judgment of the District Court, basing its view chiefly 
upon the ground that the pleadings set forth a purported 
cause of action on which the receiver stood upon no bet 
ter footing than the bank itself, and that as against the 
bank itself the fraudulent inducement to the execution 
of the bonds was a complete defense to the Surety Com 
pany. In its opinion it stated specifically “The issue of 
trust for the benefit of creditors is not raised or sug 
gested.” On certiorari, this judgment was affirmed by 
the Supreme Court in an opinion by Mr. Justice M¢ 
REYNOLDS. 

In affirming the judgment, he emphasized the 
that the pleadings set forth no cause of action based 
upon trust for the benefit of creditors, and said: 


fact 


“An examination of the pleadings makes it quite cleat 
that the Receiver undertook to set up rights acquired by 
the insolvent bank through duly executed contracts be 
tween it and the Surety Company. He makes no sugges 
tion of a purpose attributable to the company to mislead 
creditors or others; makes no allegations of damage ex 
cept that sustained by the bank. He sets up no facts whicl 
would render unconscionable a denial of liability upot 
the bond because of the agent’s fraud obviously induced 
by the president of the bank. In this state of the pleading 
the Receiver may not have judgment; he cannot rely or 
something not complained of, nor can he have damage 
because of supposed deceptions which the pleadings fail t 


suggest. 

“In Rankin v. City National Bank, 208 U.S. 541, 545 
546, a suit by the receiver of the Capitol National Bank « 
Guthrie to recover the amount of an alleged deposit wher 
it appeared ‘that the whole business, from beginning t 
end, was and was intended to be a mere juggle wit! 
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books and papers to deceive the bank examiner,’ this Court 
denied the receiver’s claim and said: ‘If the Guthrie Bank 
had sued while it was a going concern it could not have 
recovered, and the receiver stands no better than the bank’. 
We adhere to the doctrine there approved and regard it 
as decisive of the present cause.” 

Mr. Justice BLAcK delivered a dissenting opinion 
in which Mr. Justice REEp concurred. 

The dissenting opinion does not discuss the theory 
that the action was limited by the pleadings in the case. 
However, emphasis was placed upon the findings to 
support the view that the receiver was entitled to re- 
cover in his capacity as a representative of creditors, 
notwithstanding that the defense of fraudulent execution 
of the bonds was valid as against the bank as a corpora- 
tion. Mr. Jt 


TICE BLACK said, in part: 
“When two or more persons have jointly perpetrated 
1 fraud with intent to injure others, justice and law com- 
bine to entitle injured parties to recover from any or all 
of the conspirators. Corporations can act only through 
agents. When, as here, two corporations, acting through 


authorized agents, have jointly perpetrated a fraud which 
was intended to—and did—injure others, a just rule of 
law should likewise hold both corporations jointly and 
severally responsible for the damages inflicted by them 
upon innocent parties. 

“In thi se innocent depositors and other creditors 
of a now insolvent national bank suffered damages as a 
direct result of fraud wilfully perpetrated on them by joint 
iction of the bank and the respondent surety corporation, 
acting through their agents. Because of the guilty partici- 
pation of the bank president in this fraud, the opinion just 
read denies the receiver of the insolvent bank a recovery 
which would inure to the benefit of the innocent depositors. 
\t the same time, however, the respondent surety corpora- 


tion is freed from any responsibility to these innocent 
parties, in spite of the admitted guilty participation of its 
gent. That the agent of the respondent surety corpora- 


1 


authorized to write the indemnity bonds used in 
lisclosed by the findings of the master and 


tion was 
, 


the fraud 


uditor—acting ‘under a stipulation that findings of fact 
hall be final’ 

“The receiver does not merely represent the corpora- 
tion—the bank. The object of the appointment of a re- 


eiver is to ct and protect all of the insolvent’s assets 
f the creditors first, then for the benefit of 
It has long been recognized that even 
the case going bank the rights of depositors and 
the public would be jeopardized unless given protection in 
ddition to that afforded by the bank’s officers elected by 
the stockholders. . . The interests of the bank and the in- 
terests of the depositors and creditors are not always 
lentical. That their interests are recognized as separate 
nd distinguishable is amply shown by laws passed to pro- 
ct depositors and creditors of national banks. Public 
licitude for ‘tection of depositors is exemplified by the 
ecent passage of the law insuring public deposits. 


1 the inter 
the stockl 


14 


1 


The case was argued by Messrs. George P. Barse 
d Robert E. Goodwin for the petitioners, and by 
lessrs. Frederic H. Chase and Raymond P. Baldwin 
the respondent 


Summaries of All Other Opin- 
ions March 28 and Up to 
April 25 


axation—Validity of New York City Tax on 
Utilities 

New York Rapid Transit Corp. v. City of New 

lv. Op. 703; 58 Sup. Ct. Rep. 721. 


Appeals from a New York State court were 
brought to test the validity of Local Laws of New York 
City imposing an excise tax on every utility doing busi- 


ness in the City during certain periods. The Act de 
fines “utility” as any person subject to the supervision 
of either division of the Department of Public Service 
and every person whether or not subject to such super- 
vision, engaged in furnishing or selling gas, electricity, 
steam, water refrigeration, telephony, telegraphy or 
services therein. The rate of tax is fixed at 3 per cent of 
gross income, and the funds raised by the tax are re- 
quired to be separately deposited and used solely for 
relief purposes. 

The appellants, rapid transit companies, challenged 
the Local Laws under the equal protection and due 
process clauses of the Fourteenth Amendment and un- 
der the contract clause of the Federal Constitution. 
Under the equal protection clause the challenge was 
made that the definition of utilities as including those 
“subject to the supervision of the Department of Pub- 
lic Service” was an arbitrary classification, since a clas- 
sification for an excise tax should be made by specific 
reference to the character of the business taxed and can- 
not arbitrarily be made to depend on whether the tax- 
payer is subject to the supervision of a commission. 
The Supreme Court in an opinion by Mr. Justice Reed 
rejected this contention, and pointed out that the power 
to make distinctions exists with full vigor in the field 
of taxation, and that no “iron rule” of equality has 
been imposed. He noted various reasons which may 
be suggested for the selection of utilities subject to the 
supervision of the public service department for special 
tax burdens, including those that such companies are 
not subject to new competition from private enterprises 
without a showing of public convenience and necessity, 
that considerations of administrative convenience sup- 
port the classification, and that it may be conceived that 
the revenues of such utilities are subject to relatively 
little fluctuation. A further objection to the classifica- 
tion was that it was an arbitrary and hostile discrimi 
nation against the taxpayers affected, since they are in 
a far poorer position to bear the burden of unemploy- 
ment relief than is business in general. In this connec 
tion the five-cent fare limitation was emphasized as a 
reason for classifying the rapid transit companies from 
other utilities. This contention also was rejected by 
the Court. 

The contention was also made that a valid classi- 
fication must rest upon some grounds of difference hav- 
ing a fair and substantial relation to the object of the 
legislation and that since the object here was the relief 
of unemployment, the classification was arbitrarily dis- 
criminatory. The Court, however, rejected this conten- 
tion also, taking the position that the true object of the 
tax was the raising of revenue and that the ear-mark 
ing of the funds for a particular purpose did not change 
the fundamental character of the purpose of raising 
revenue. The conclusion was reached that the provi- 
sions of the legislation ear-marking the funds are not 
controlling as to whether the taxation is discriminatory. 

The views of the Court expressed as to the argu 
ments under the equal protection clause were deemed 
decisive of the questions raised under the due process 
clause. 

The Court also gave consideration to the conten 
tion (raised in only one appeal) that the Local Laws 
in question impair the obligation of a contract between 
the City and the transit company. Consideration of this 
aspect of the case involved an analysis of certain pro 
visions of the contract respecting deductions which are 
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to be made from the pooled gross receipts of all rail 
roads affected by the contract. In rejecting the con 
tention that the tax impairs the obligation of a contract, 
emphasis was placed upon the fact that there was no ex 
press exemption in the contract from the payment of 
any tax, but that on the contrary an express provision 
of the contract seems to contemplate broadly the deduc 
tion of taxes from gross receipts Moreover, there 
was no intention found in the enabling acts to prevent 
the imposition of new taxes. 

The case was argued by Mes Harold L. Warner 
and Paul D. Miller for the appellants, and by Mr. Pax 
ton Blair for the appellee 


Public Lands—Titles Derived from Mexican 
Grants in Relation to Swamp Lands Act 
United States v. O’Donnell et al, 82 Adv Op. 715 

58 Sup. Ct. Rep. 708 
Certiorari to review a decre 

claimed by the United States 
The lands in question are in the area acquired 

through the Mexican War by the Treaty of Guadalupe 

Hidalgo (1848), which guaranteed the rights of Mexi 

cans in the annexed territory. The United States claims 

under a deed of 1853 by Bissell and Aspinwall et al, 
who derived title under a grant Alvarado, Mexican 

Governor of California, in 1841, to Castro, a Mexican 

citizen. Respondents claim under a patent issued by 

California to Darlington in 1857, purporting to convey 

the land as part of the swamp lands granted to the 

State by the Swamp Lands Act of 1850. The Mexican 

Claims Act of 1851, established a Board of Land Com 

missioners to pass upon the validity of Mexican o1 

Spanish grants. The Board’s determinations were sub 

ject to review by the District Court and the United 

States Supreme Court 


juieting title to lands 


sissell and Aspinwall filed a petition before that 
Soard seeking confirmation of their title under the 
Castro grant of 1841 and their title was confirmed by 
the Board by decree of May 8, 1855. The decree of the 
Board was affirmed by the District Court and an appeal 
to the Supreme Court was later dismissed by the Gov 
ernment in 1857. The decree of the District Court was 
not signed or entered until a decree nunc pro tunc as 
of March 2, 1857, was signed, filed and entered on 
April 15, 1930. 

While the proceedings were pending before the 
3oard, Bissell and Aspinwall, claimants, on December 
15, 1852, executed a contract of sale of Mare Island to 
the United States and later, for a consideration of 
$83,491, joined in a deed to the United States, without 
covenants, except a covenant of further assurance 
This deed purported to convey, among other lands, the 
property involved in the suit under review. The Cali 
fornia patent to Darlington of 1857 was not recorded 
until June 6, 1879. The Secretary of the Interior ruled 
the lands in question to be swamp lands within the 
meaning of the Swamp Lands Act of 1850, and respond 
ents by mandamus compelled the Secretary, in 1928, to 
certify the lands for patent to the State of California. 
In awarding the mandamus, however, the Court ob 
served that the issuance of the patent to California de 
termined no legal or equitable right of the United States 

The trial court had made findings of fact and 
reached conclusions of law in favor of the Government 
on all issues, but on appeal the Circuit Court of Appeals 
reversed, decreeing that the United States had no title 
to the patented lands and that the title thereto was in the 


respondents. It ruled as incompetent the grant to Cas 
tro because of failure to file or record the grant in Mex- 
ican archives, and that the decrees of the Board of Land 
Commissioners and of the District Court on appeal 
confirming the Castro grant were null and void because 
the United States had purchased the interest of Bissell 
and Aspinwall while proceedings were pending before 
the Board. It characterized the proceeding as collusive 
and the acquisition of the title by the United States 
during the pendency of the proceedings as a breach of 
a trust duty assumed under the Swamp Lands Act to 
convey the lands to California, and as in effect a fraud 
upon the State. 

On certiorari, the decree of the Circuit Court of 
\ppeals was reversed in an opinion by Mr. Justici 
STONE. The Court accepted the findings of both courts 
below that the lands in question were within the descrip 
tion of the deed to Castro. It also concluded that the 
issuance of a mandamus order directing the granting of 
a patent to California was not controlling as to the ques 
tions raised here. The Court concluded further that the 
decree of the Board, if not that of the District Court, 
must be taken as conclusive on the respondents and that 
as to them it is not open in any court to reexamine the 
existence or validity of the Castro grant to Bissell and 
Aspinwall. In reaching this conclusion the Court 
pointed out that the fact that the Swamp Lands Act 
antedated the Mexican Claims Act, under which the 
Board proceeded, was immaterial since those claiming 
under the Swamp Lands Act took subject to the treaty 
obligations of the United States with respect to titles 
under Mexican grants and subject to such procedure 
as the Government might adopt in carrying out those 
obligations. 

The opinion also deals at some length with the 
theory advanced by the Circuit Court of Appeals that 
the action of the United States in purchasing Bissell 
and Aspinwall’s title, while proceedings were pending 
before the Board, constituted a breacl ta trust obliga- 
tion created by the Swamp Lands Act in favor of Cali- 
fornia. After analysis and consideration of the facts in 
relation to the Government's acquisition of the title, the 
Court concluded that the acquisition of the interest of 
Bissell and Aspinwall by the Government,did not under- 
mine the determination of the Board, that the proceed- 
ings in connection with their claim before the Board 
were free from fraud, bad faith, concealment or over- 
reaching, and of any breach of duty to California, and 
that the decree of the Board stands undisturbed as a 
valid determination of the validity of the Castro grant 
binding upon California and respondents claiming under 
her. 

Mr. Justice REep took no part in the case 

The case was argued by Mr. Assistant Attorney 
General McFarland for the petitioner, and Messrs. Wil 
liam Stanley and James E. Kelby for the respondent. 


Administrative Law—Finality of Orders of Comp- 
troller of Currency—National Banks—Assess- 
ments Against Stockholder 

ldams vs. Naale, et al., 82 Adv. Op. 688. 58: Sup 
a Rep 687 [No. 123 and 124, decided March 28, 
1938. | 

Certiorari to review the dismissal of two stock 
holders suits for injunctions against the receiver of two 
national banks to prevent the enforcement of assess 
ments ordered by the Comptroller of the Currency pur- 
suant to the statute governing the additional liability of 
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shareholders re the Penn and Reading banks fear- 
pursuant to a contract, attempted to 
Farmers Bank, transferring their 


ing insolvency 
consolidate 


assets to Farm vhich assumed the liabilities of the 
transferring banks hese transactions were never ex- 
plicitly approved by the Comptroller though he knew of 
them. 

Subsequently the Comptroller took control of all 
the assets of tl three banks, ruled that the previous 
attempt to consolidate by contract was void, and reallo- 
cated the tra rred assets to the three banks. He 
then reorganized the three banks into a new national 
hank, dividing the proceeds among the three without 


us contract. Then, certifying that 


regard to th 


the three origit inks were insolvent, the Comptroller 
ordered a 100 ssessment against the stockholders. 

All of thi s challenged as in excess of statutory 
power and as rary and a denial of due process of 
law. 

The Court inion by Mr, Justice Rosperts con- 
cludes that the ssments are not subject to attack by 
stockholders suit. It finds that the first agreements did 
not effect a consolidation under the National Banking 
Act so as te nstitute the stockholders of Penn and 
Reading, together with the stockholders of Farmers, 
as stockholder consolidated bank and that irre 
spective of the lidity of the contractual transfer the 
Comptroller was required to treat the three banks as 
separate institut since the contract of transfer did 
not affect the relationship between the transferring 
banks and their creditors \s to the contention that 


without power to levy the assess- 
exhausted the claims of Penn and 
irmers under the contract, the opin- 


the ( omptroll 
ment until he | 


Reading agait 


ion concludes that the determination of whether the 
issets are suff nt to answer its liabilities without in 
volving the stockholders contingent liability is confided 
to the Comptroller and it is not only his right, but his 
duty, to determine this question 

The opinion further finds that the Comptroller has 
administrative retion to determine when an assess- 
ment is necessary and that, therefore, despite allegations 
that his actior nstituted a mistake of fact or law, a 
stockholders bil nnot be used to render his discretion 
nugatory. The opinion reserves the decision of what, 
if any, remedi ivailable to the stockholders if the 
Comptroller’s decision as to the validity of the contract 
is erroneous it n It points out in this connection 
that their remed not to seek to evade payment, since 


interests of creditors requires that 
ollected and, if the amounts col- 
re than is needed to pay the liabili- 


the protectior 
the assessment 


lected prove to be 


ties, these amounts will be returned to the stockholders 
in final liquidat [The stockholders’ bills were there- 
fore dismissed 

The cass argued on March &th and 9th, by 
Mr. Charles E. Wainright and Mr. George P. Barse 
for the petitions nd by Mr. I B. Schofield for the 


respondents 


Federal Income Tax—Partnerships—Taxable In- 
come of Partner Defined 


Guarant ist Ce f New York vs. Commis- 

mer of Inte Revenue, 82 Adv. Op. 674; 58 Sup. 
Ct Rep 673. [N 301, decided March 28, 1938 | 

Certiorari involving the construction of § 182(a) 

of the Revenue Act of 1932 which states a “general 


ule” for tl utation of irtners indiyidual in 


come tax. Here the executor of a deceased partnet 
sought to exclude from the partners taxable income for 
the calendar year 1933, his share of the partnership 
profits distributable from the beginning of the partner- 
ship year on August 1, 1933, to the date of his death 
on December 16, 1933. The fiscal year of the partner 
ship ended on July 31 and the deceased partners share 
for the year ending on that date in 1933 was included 
in the return. The argument advanced for exclusion 
of the share distributable for the period between August 
31st and December 16th is based upon the wording oi 
the second sentence of § 182(a) which provides that 
if the taxable year of a partner is different from that of 
the partnership, the amount to be included in comput 
ing the partner’s net income “shall be based upon the 
income of the partnership for any taxable year of the 
partnership ending within his taxable year”. ‘[ /talics 
added | 

The Court’s opinion by Mr. Justice Stone holds 
that the purpose of § 182(a) when read in connection 
with other sections, and in the light of the legislative 
history of the second sentence, is not to relieve a part 
ner from taxation for any part of the distributive part 
nership income during the year in which it is distribut 
able, but is rather to make certain that the amount in 
cluded in a partners income shall be based upon the 
income of the partnership distributable during the 
partners taxable year, even though an accounting period 
of the partnership ending in that year may not be 
wholly within it. On the basis of this construction, and 
a review of the related provisions, purpose and judicial 
constructions of the revenue act, the opinion concludes 
that the deceased partner’s share for the period from 
August Ist to the date of his death is taxable. 

Mr. Justice McReynoitps and Mr. Justict 
Roperts disagreed. Mr. Justice Reep took no part 
in the case. 

The case was argued on January 12th and 13th, 
1938, by Mr. Montgomery B. Angell for petitioner and 
by Mr. Edward J. Ennis for respondent. 


Federal Income Tax—Taxable Gain—Corporate 
Reorganizations 


United States vs. Hendler, 82 Ady. Op. 701; 58 
Sup. Ct. Rep. 655. [No. 563, decided March 28, 1938.] 
Certiorari involving an interpretation of § 112 of 
the Revenue Act of 1928 which exempts from the cor 
porate income tax, gains realized from corporate re 
organization similar to merger or consolidation, if one 
corporation exchanges its property “solely for stock 
or securities in another corporation, a party to the re 
organization”, or if it receives other property or money 
which it distributes pursuant to the plan. The section 
expressly excludes from the exemption property 01 
money (other than “securities”) which are not “dis 
tributed” in pursuance to the reorganization plan 
Here, in a merger of two companies, one of the com 
panies assumed and paid a bonded debt of the other, 
and the transferee of the company whose debt was as 
sumed claims exemption of the gain. 

The Court’s opinion by Mr, Justice Brack holds 
that the gain is taxable. It finds that the mere fact that 
the money was not actually paid to the indebted com 
pany by the company assuming the debt but was paid 
directly to the creditors, is immaterial, since the in 
debted company was in any event the heneficiary and 














its gain was as real as if the money had been paid to it 
and then paid by it to its creditors. The opinion con- 
cluded that since this gain was not received as “stock 
or other securities” nor distributed to its stockholders 
“in pursuance of a plan of reorganization”, it does not 
fall within the exemption of § 112 and is therefore, tax- 
able. 

Mr. Justice Reep took no part in the case. 

The case was argued on March 9, 1938, by Mr. J. 
Louis Monarch for petitioner and by Mr. William R. 
Semans and Mr. Randolph Barton, Jr., for respondent. 


Federal Taxation—Limitations—Suits for Refunds 
—Commencement of Suit Defined 

Bates Manufacturing Co. vs. United States 82 
Adv. Op. 698 ; 58 Sup. Ct. Rep. 694. [No. 647, decided 
March 28, 1938. | 

Certiorari involving the construction of § 1113 of 
the Revenue Act of 1926, which requires suit “in any 
court” for the recovery of erroneously paid or collected 
internal revenue taxes to be “begun” within two years 
of disallowance of the claim, and of sections 5 and 6 of 
the Tucker Act of March 31, 1887 as amended, which 
require the plaintiff in suits in the district court against 
the Government to “file a petition with the clerk 

and to cause a copy to be served upon the district 
attorney ...and.. . mail a copy. . . to the 
Attorney General. . .” 

Here, a petition was filed in the district court within 
the two year period but it was not served on the United 
States Attorney nor mailed to the Attorney General 
until four days after the period had expired. 

The Court’s opinion by Mr. Justice Brack holds 
that the suit was “begun” in time. It points out that 
suits in the court of claims are “begun” when the peti 
tion is filed and concludes that the history and the pur 
pose of the Tucker Act and its language indicate that 
the suits in both courts should be governed by the same 
test—and that to hold otherwise would be to give the 
act a construction under which claimants’ rights would 
be preserved in the court of claims by filing the petition 
but, in district court, would be lost without additional 
action. 

The opinion construes the word “begun” as the 
equivalent of “commencement” or “institution” or 
“when the petition was filed in court in good faith”. It 
reserves the question of the effect of lack of diligence 
in obtaining service, since it finds no such lack in the 
case before it. 

Mr. Justice ReeEp took no part in the case 

The case was argued on March 11, 1938, by 
Mr. Charles B. Rugg for petitioner and by Mr. Nor 
man D. Keller for respondent. 


Constitutional Law—State Taxation—Privilege 
Taxes—Interstate Commerce 


Coverdale vs. Arkansas-Louisiana Pipe Line Co 
82 Adv. Op. 735: 58 Sup. Ct. Rep. 736. [No. 458, 
decided April 4, 1938.] 


\ppeal from a decree of a three judge district court 
which enjoined the enforcement of a Louisiana statute 
imposing a license tax upon everyone engaged within 
that state in manufacturing or selling electricity and 
also requiring anyone doing business in the state and 
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using in that business electrical power which he did not 
procure from a manufacturer or seller subject to the 
license tax, to pay a tax of $1.00 per annum per horse- 
power of capacity of the power producing machinery 
operated by him for use in his business. The Constitu- 
tionality of the legislation was challenged as a violation 
of the Interstate Commerce clause when the tax on 
power producing machinery is applied to a company 
that sells natural gas transported by pipe line from 
Louisiana fields to purchasers in other states by the 
use of the power produced by the machinery so taxed. 

The Court’s opinion by Mr. Justice REEp sus- 
tains the validity of the tax, holding; (1) that the Su 
preme Court of the state has decided that the tax is a 
privilege tax upon the use of the engines which pro- 
duce the power; (2) that the functions of the engines 
taxed are local in character and in this respect are 
completely separate from those of the compressor units 
which apply the power produced by the engines to the 
gas in the pipe lines; and (3) that the tax is nondis 
criminatory in form or application, as between inter- 
state and intrastate commerce. The district court was, 
therefore, reversed. 

Mr. Justice McReyno.ps believed the decree 
should have been affirmed. 

The case was argued on February 28, 1938, by 
Mr. E. L. Richardson and Mr. F. A. Blanche for the 
appellant and by Mr. Leon O’Quin for appellee 


Admiralty—Extent of Liability of Shipowner for 
Maintenance and Care of Incapacitated Seamen 

Calmar Steamship Corporation vs. Taylor, 82 Adv 
Op. 678: 50 Sup. Ct. Rep. 651. [ No. 594, decided 
March 28, 1938. ] 

Certiorari to review a district court admiralty de 
cree awarding a $7,000 lump sum recovery for the cost 
of lifetime maintenance and medical care of a seaman 
who fell ill of an incurable disease while in the employ 
of the defendant ship owner. The illness resulted from 
injuries which were suffered in the course of his em- 
ployment, but which were not due to the ownet "s negli 
gence. 

The Court’s opinion by Mr.«Justice STONE re 
views the authorities and reasons underlying the owners’ 
duty to furnish maintenance and care in such circum- 
stances during the voyage and for a reasonable time 
thereafter. It points out that a reasonable time is to 
be appraised with reference to the special circumstances 
of each case, and concludes that the doctrine does not 
impose an indefinitely continuing obligation, if the dis- 
ease proves to be incurable, to supply medical care 
where the injury was not caused by the seaman’s serv- 
ice. On the basis of this conclusion the opinion finds that 
the award of a lump sum for life maintenance is un- 
authorized and that the recovery should be measured by 
the reasonable cost of the maintenance and care to which 
he is entitled at the time of trial including, in the court’s 
discretion, the amount that may be needed in the imme- 
diate future for whatever care and period can be def 
initely ascertained. The decree was therefore reversed 
and the case was remanded for further proceedings in 
conformity with this test. 

Mr qt STICE BLACK was of opinion that the decree 
should have been affirmed. 

The case was argued on March 9, 1938, by Mr. 
Frank A. Bull for petitioner and by Mr. Abraham E. 
reedman for respondent, 
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Insurance—Liability of Insurer Under Automobile 
Accident Policy—Finality of District 
Court Findings 

State far Mutual Automobile Insurance Co. vs. 
Coughran, 82 Adv. Op. 670; 58 Sup. Ct. Rep. 670. 
| No. 519, decided March 28, 1938. ] 

Certiorari to review a judgment against an insur- 
ance company on a contract insuring against liabilities 
for injuries caused by a designated automobile. A tort 
action in the California state courts had resulted in a 
judgment against the insured owner of the car for 
lamages caused by a collision. On account of the as- 
sured’s insolvency that judgment was not satisfied. 
This action against the company in the district court 
for the unpaid judgment was resisted on the ground 
that at the time of the collision the car was being oper- 
ated by a mi not permitted by California law to 
operate a motar vehicle and because the operator was 
not a paid driver of assured nor a member of his im- 
mediate family, acting under his direction. The terms 
of the policy provided that the company should not 
be liable under those conditions. Jury trial was waived 
and the court made findings and entered judgment 
against the company—neither side requested differetit 
findings. The circuit court thought two of the find- 
ings were inconsistent and proceeded to review the testi- 
mony to “elucidate the truth”. It decided they were 
adequate to support the judgment. 

The two findings which the circuit court considered 
as conflicting are as follows: 

“III. The court finds that on or about the 16th day of 
June 1934, and while said policy was in full force and ef- 


fect, one Helen B. Anthony operated the Chevrolet automo- 
bile referred to in and covered by the said policy of insur- 
ance with the permission and consent of the assured, R. O. 


Anthony, and operated the same negligently so as proxi- 
mately to cause an accident and injury to the person and 
property of the plaintiff to his damage in the reasonable 
sum of Five Thousand Ninety-two and 55/100 Dollars 
($5,092.55).” 

“XII. With regard to the second separate defense of 
defendant, the court finds that the said automobile at the 
time of the impact that resulted in the injury to the plain- 


tiff was being jointly operated by Helen B. Anthony and 
Nancy Leidendeker; that said Helen B. Anthony was a 
member of the assured’s immediate family and was an adult 


person over the age of twenty-one (21) years who was 
licensed by the State of California to drive an automobile ; 
and that said Nancy Leidendeker was a minor and not per- 
mitted under the applicable laws to operate a motor vehicle 
in the State of California; that the assured had forbidden 
said minor Nancy Leidendeker to drive any motor vehicle 
or automobile of which he was the owner or which he con- 
trolled; and that the action of said Nancy Leidendeker on 


the day of the accident and at the time of the impact in- 
volved in this action were in disobedience of and contrary 
to the commands, orders and instructions of the assured, 
R. O. Anthony; that at the time of the accident, insofar as 


the propulsion of the vehicle was concerned, other than 
the means of direction, all instrumentalities of said auto- 
mobile were being physically actuated by said minor Nancy 
l_eidendeker, with the acquiescence and knowledge of Helen 
B. Anthony and without any knowledge, acquiescence or 
consent on the part of the assured, R. O. Anthony; that 
the proximate and direct cause of the collision between the 
insured automobile and a truck owned by San Pedro Com- 
mercial Company was the act of Helen B. Anthony in seiz- 
ing the steering wheel of the automobile at and immediately 


preceding the moment of impact and collision.” 
The Supreme Court’s opinion by Mr. JusTIcEe 
McREYNOLDs reverses the circuit court holding. 


It points out that under U.S.C., Title 28 §§ 773 


and 875 and ipplicable decisions, the question 





open to consideration on the appeal was whether 
the findings supported the judgment and that the 
circuit court could not review the evidence. It 
determines that the two quoted findings are not in 
material conflict since the first contains statements con 
cerning the conduct of one in authority, and the second 
describes what really took place at the moment of col 

lision. In concludes that “if, as found, the automobile 
was being jointly operated by the wife and the girl, 
the risk was not within the policy”, since the California 
law forbade her to operate or drive jointly or singly 
and that “if the wife was in control the statute forebade 
her to permit driving by the girl.” In either view, when 
the collision occurred the car was being driven or oper 

ated in violation of the statutes. 

The opinion further examines the plaintiffs conten- 
tion that the insurance company is precluded from in 
quiry as to who actually was driving the car because 
that question was material but was suppressed by the 
insurance company in the California tort action, thus 
exposing the assured to liability it might otherwise 
have avoided. This argument is rejected on the ground 
that the insurance companies’ defenses under the policy 
were not involved in the tort action. Also, in this con- 
nection the opinion states that in the circumstances the 
court “may not conclude that respondent should pre 
vail because petitioner failed to present facts in the tort 
action which if then presented might have defeated the 
very judgment upon which he now relies to support his 
claim.” 

The case was argued on March 4, 1938, by Mr 
Joseph A. Spray for petitioner and by Mr. Raymond 
G. Stanbury for respondent. 


Jurisdiction of Federal Three Judge District Courts 
—Order of Interstate Commerce Commission 
Defined—What “Carriers Subject to 
Railway Labor Act 

Shannahan et al. vs. United States, 82 Adv. Op 
740; 58 Sup. Ct. Rep. 732. [No. 502, decided April 4, 
1938. | 
Appeal presenting the question whether a three 
judge district court has jurisdiction under The 
urgent Deficiencies Act of 1913, to set aside a de- 
termination by the Interstate Commerce Commission 
made pursuant to the Railway Labor Act (U.S.C., 
Title 45, § 151) that the Chicago South Shore and 
South Bend Railroad, an interstate electric railway sub 
ject to the Interstate Commerce Act, is not exempt 
from the scope of the National Mediation Board. The 
Railway Labor Act confers duties in connection with 
arbitration of labor disputes upon the National Media 
tion Board when they involve carriers subject to the 
Interstate Commerce Act, but it provides that the term 
“carrier” does not include any street, interurban or 
suburban railway with certain qualifications, and it au 
thorizes the Interstate Commerce Commission, when 
requested by the Mediation Board, or any interested 
party, to determine whether or not an electric line falls 
within the exception. 

The Court’s opinion by Mr. Justice Branpets 
concludes that the three judge district court does not 
have jurisdiction. It finds that the determination of 
the Interstate Commerce Commission is not in form or 
in substance an affirmative order and that it is not 
even a decision which the Mediation Board has power 
to enforce under the duties imposed upon it by the 
Railway Labor Act. The opinion further finds that 
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even though the determination fixes the status of the 
carrier and thus subjects it to the obligations of the 
act, violations of some of which are made misdemean- 
ors, still it is not an affirmative order within the mean 
ing of the Urgent Deficiencies Act. The opinion ex 
plicity leaves open the question of other possible means 
to review the Commission’s action in the district court 

The case was argued on February 28th and March 
1, 1938, by Mr. John C. Lawyer for appellants and by 
Mr. Leo F. Tierney for appellees 


Criminal Procedure—Equal Protection of the Law 

—Exclusion of Negroes from Jury Lists 

Hale vs. Commo) wealth of Kentuck y, 82 Adv. ¢ yp 
744; 58 Sup. Ct. Rep. | No. 680, decided April 11, 
1938. | 

Certiorari in which the validity of a conviction of a 
negro in the Kentucky courts was challenged on the 
ground that the indictment had been made by a grand 
jury drawn from a list in which all persons of African 
descent were excluded solely because of their race and 
color, thus denying the equal protection of the laws 
under the fourteenth amendment 

The courts per curiam opinion reviews the facts 
as stated in stipulated and uncontroverted affidavits 
which showed among other things that although a sub 
stantial percentage of persons eligible for jury service 
under state law were negroes, since 1906 no negroes 
had been summoned for service on any grand or petit 
jury in the state courts whereas during the same period 
negroes had served on juries in the Federal court in 
the same locality. The court concludes that these and 
other uncontroverted facts in the affidavit showed an 
arbitrary exclusion of negroes solely because of rac« 
or color and thus constituted a denial of the equal 
protection of the laws 

The case was argued on March 29, 1938. by Mr 
Charles R. Houston and Mr. Leon A. Ransom for the 
petitioner and by Mr. A. E. Funk for respondent 


Patents—Combination Claim 
Lincoln Engineering Co. vs. Stewart-Warne 
Corp., 82 Adv. ( p. 695: 58 Sup Ct Rep 662. [No 
608, decided March 28. 1938 


Certiorari involving the validity of Butler Patent 


No. 1,593,791, for a pressure apparatus for lubricating 
automobile bearings. Patentability was based upon a 
combination of old and admittedly unpatentable ele 
ments with a previously unpatented new improvement 

The Court’s opinion by Mr. Justice Roperts re 
views the prior art, and the mechanics of the appa 
ratus in detail and concludes that the effort by a com 
bination claim to extend the monopoly of the invention 
of an improved element to older elements having no 
new function when operated in connection with the 
new element, renders the claim void 

Mr. Cuier Justice HuGues took no part in th 
case, 

The case was argued on March 10, 1938, by Mr 
Leonard L. Kalish for petitioner and by Mr. Lynn A 
Williams for respondent 

Among opinions handed down on April 25, too 
late for inclusion in this number, were United States 
v. Bekins sustaining Chapter X of the Bankruptcy Act 
which as now redrawn authorizes voluntary composi 
tion of municipal indebtedness with the consent of the 
State and of two-thirds of the security holders: also 
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Erie Co. v. Tomkins in which the doctrine of Swift v. 
Tyson is expressly disapproved. The dex Isilon of tate 
courts on questions of general law are given the same 


Status as State statutes. 


Fundamental Similarity of South Da- 
kota and Federal Rules 


“The South Dakota lawyer can take up the federal 
rules with the assurance that in the fundamentals of 


1 


practice those rules follow the philosophy and under 


lying theories of the South Dakota procedure \ com 
parison of the rules as finally reported to the Congress 
with the present procedure in South Dakota will con 
vince lawyers that fundamentally the procedures are 
alike. The federal rules are to a large extent a revised 


and modernized version of the code practice. . . 

“It would seem, therefore, that the federal rules as 
reported to the Congress would be very helpful in the 
preparation of rules of procedure for submission to the 
code commission and the Supreme Court. Undoubt 
edly careful consideration will be given to the modern 
developments, particularly in the rules for discovery 
and use of pleadings to limit trials to real issues with 
a minimum of expense and delay. However, there ar 
respects in which uniformity might not be feasible in 
view of fundamental differences between the federal 
and the state systems. It may be that state judges 
would not care to be elevated from the position of trial 
umpires to that of governors of the trial filled by federal 
judges. A rule permitting the trial court to take ove 
the examination of prospective jurors even with the 
right reserved by the parties to require addit 
tions would likely be a matter of controversy Cher 
seems little reason for changing the present satistactory 
state practice as to commencement of action. 

“On the other hand, a comparison of the fe 
rules with the present practice in South Dakota must 
impress one with the fundamental similarity in many 
respects. If the federal rules had not been drafted, it 
is altogether likely that the code commission and the 
court upon study of the developments in civil procedure 
in other state jurisdictions would have adopted a num 
ber of innovations which have been, so carefully stated 
by the Advisory Committee. At least the work of that 
committee as approved by the United States Supreme 
Court is entitled to serious consideration And in 
any event we are now nearer to uniformity of federal 
and state practice than we ever have been. Making 
allowance for fundamental distinctions in the court sys 
tems, the difference is largely that between a 1938 code 
of civil procedure and a 1919 code of civil procedure 

“Under Chapter 60 of the Laws of 1937 it is the 
duty of the code commission to separate procedure from 
substantive law and to draft and submit to the Sout! 
Dakota Supreme Court for approval rules of practic: 
and procedure. Of necessity our statutes and rules « 
procedure will be restated. While the lawyer is accom 
modating himself to the changes in language and fort 
it would require little additional application to adapt 
himself to minor changes in procedure which would be 
necessary in order to place our state practice in sub 
stantial conformity with the federal procedure. Con 
formity would seem to be desired, especially since it 
can be attained without fundamental changes in our 
present procedure by adoption of rules of procedure 
which represent the best intelligence and efforts of th 
bench and bar of the United States.”.—Roy D. Burns 
in South Dakota Bar Journal (April) 


onal ques 


1 


leral 





th 





CURRENT LEGAL LITERATURE 





A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in the Current Legal Periodicals 





Among Recent Books 


McLean: A Politician on the 


HE LIifl lohn 
United States Supreme Court, by Francis P. 
Weisenburger. 1937. Columbus: The Ohio State 


University Press, Pp. 244.—There have been at various 
times in our history several members of the Supreme 
Court who have ‘considered themselves presidential tim 
ber but none of them has pursued the prize so long and 
so ardently as McLean. He was a product of the fron 
tier with only such education as the frontier could offer. 
Monroe appointed him Postmaster-General and_ the 
younger Adams retained him. McLean’s administration 
of the Post Office was distinguished for efficiency. He 
did not attempt to use the patronage he controlled for 
political purposes but he was not as scrupulous in regard 
to his personal activities and, while holding office under 
\dams, McLean secretly assisted Jackson's candidacy. 
The Postmaster-General retained his office through 
the change of administration but he refused to apply 
the Jacksonian s} He was accordingly dis 
appointment to the first vacancy on the 


oils system 
posed of by an 
Supreme Court 

McLean sat on the Court for over thirty years and 
throughout that long period his major interest always 
was the Presidency \t first he hoped to be Jackson’s 
heir. Disappointed in this, he became a Whig. He 
flirted with the Know-Nothings, the Anti-Masons and 
the Free-Soilers. He ended as a Republican and the 
greatest disappointment of his life was when the new 
party rejected him in favor of Lincoln. In every presi- 
dential year from Jackson to Lincoln his name was dis- 
cussed. He made no secret of his ambition. He kept 
himself in financial difficulties assisting his friends to 
publish newspapers which would support his candidacy. 
He freely expressed his views on public topics and in 
that age public topics very frequently concerned ques- 
tions of constitutional interpretation. There is no ques- 
tion of McLean’s integrity as a judge in private litiga 
seems never to have understood why his 
of the Supreme Court made it im 


tion but he 
position as a member 


proper for him to rite letters to newspapers express 


ing his views on the constitutionality of acts of Con 
gress 


McLean’s ov 
the defects in his standard of judicial 
he was largely responsible for the Dred 
ruined the moral au 


areer furnishes the best possible 
illustration of 
propriety, for 


Scott Case, a cast hich nearly 


thority on which the power of the Court ultimately 
rests. As every lawyer knows, the facts of that case 
did not require a decision on the validity of the Mis 


souri Compromise The politically explosive elements 
in the Dred Scott 
is due to McLean’s 

ing opinion was his bid for the Republican nomination 
of that dissenting opinion that Taney 


lecision are obiter and their presence 

residential ambition. His dissent 
and it was becauss 
majority opinion which 
the political fight 


wrote the equall levant 


threw the Court into the center of 


Mr. Weisenburger’s book gives every indication of 
thorough, careful and well-documented research but 
some of his conclusions may be questioned. He ap- 
parently believes that McLean’s dissent in the Dred 
Scott Case was due to his upbringing among the com 
mon people on the free-soil of the old Northwest. To 
the reviewer it appears obvious that it was due simply 
to McLean’s desire for the Presidency. He was not a 
man whose principles had ever stood in the way of 
his political ambitions. He had managed to take office 
under Monroe, to hold it under Adams and to stay on 
as one of Jackson’s chief advisers. He had indicated 
his willingness to become either a Know-Nothing o1 
an Anti-Mason if by so doing he could become Presi 
dent. He actually was, at various times, a Democrat, a 
Whig, and a Republican. He was appointed to the 
Court by Jackson and his background was pre-eminently 
Jacksonian, yet Justice Curtis, a Boston Whig, thought 
him a “high-toned Federalist”. McLean's free-soil prin 
ciples had not led him to join the Liberty Party, and 
they would not have led him to write his dissent in the 
Dred Scott Case if he had not been convinced that the 
Republican presidential nomination was worth having 
If McLean had thought he could obtain the Democratic 
nomination his Northern antecedents would no more 
have made him a Republican than the equally Northern 
antecedents of Stephen A. Douglas made him a Repub 
lican. It was McLean’s egocentric ambition, not his 
ardent hatred of slavery, which made him blind to the 
proprieties. 

While the subtitle of Mr. Weisenburger’s book is 
probably correct, Mclean was not a “political judge’’ 
in the sense in which we commonly use that term. He 
was popular with the lawyers who practiced before 
him, his integrity was unquestioned and he had an im 
mense capacity for work. He had need of this capacity 
for he had by far the heaviest duties of any member 
of the Court. It will be recalled that at that time the 
members of the Supreme Court travelled circuit and 
McLean’s circuit—which comprised the old Northwest 
Territory—was the largest and most populous in the 
country. Mr. Weisenburger’s lack of legal knowledge 
puts him at a disadvantage in discussing his subject's 
place as a judge but it seems clear that McLean kept 
his dockets moving and _ rendered which 
usually met with satisfaction. Probably an appraisal 
written shortly after his death and quoted by M1: 
Weisenburger still expresses the final judgment of 
McLean as a common law judge: 


decisions 


“He had not the genius of Marshall, the learning of 
Story, the legal instinct of Taney, or the keen discrimina 
tion and masterly reasoning of Curtis. Nor had he the 
absorbed devotion to the law which characterized all four 
But he was able, laborious, had a long and varied acquaint 
ance with the law, and the advantage of a wide experience 
in public affairs. He was not a great judge, but was a 
safe judge.” 

New York City. 


KENNETH B. Umpreit 
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Land Title Assuring Agencies in the United 
States, by Daniel D. Gage, Jr. 1937. San Francisco: 
The Recorder Printing and Publishing Co. Pages 162. 

A discussion between the advocates of title insurance 
and the protagonists of the Torrens system of land 
registration is a hardy perennial which blooms at every 
meeting of the Real Estate section of the American Bat 
Association. Dr. Gage, in his thesis for a doctorate, 
discusses not only the origin, development and cost of 
title insurance, the form of title policies, reserves for 
and regulation of title companies, the advantages and 
disadvantages of Torrens Titles (in a chapter desig 
nated “State Title Insurance”,) but also traces the rise 
of the American conveyancer and abstractor, considers 
the abstract opinion, the sufficiency of abstracts, and 
the adequacy of certificates of title as prepared by at 
torneys. 

Dr. Gage concludes that there is little hope for the 
immediate solution of the problem of marketability of 
title through State title insurance. He points out that 
land can never be transferred with the facility that ob 
tains with personal property, and is of the opinion that 
no attempt should be made to place it on an equal trans- 
fer basis with movable commodities. 

The author finds that, of the private agencies sup 
plementing the recording system, the title insurance 
company offers the best assuring device by its indemnity 
contract, and that title insurance companies have in 
creased the vendibility of land in those districts where 
the insurance process has been most highly devel 
oped. He suggests that there should be additional in 
quiry concerning title costs and the income and losses 
of insuring agencies. 

It is to be regretted that so worth while a study 
was printed in small type and that there has been a 
failure to correct erroneous citations. For illustration, 
see Watson vs. Muirhead, correct citation 57 Pa. 161; 
Dworkin vs. Guarantee Title & Trust Company, cor 
rect citation 129 Ohio 23, 193 N. E. 650. Dr. Gage 
quotes from so many magazine articles, title association 
bulletins, books published in foreign countries and othe 
sources not available to most practitioners, that the 
above minor criticisms should not deter a lawyer in 
terested in real estate law from acquiring the meritort 
ous book here reviewed. 

Epwarp H, CUSHMAN. 


Philadelphia, Pa 


Handbook of Latin American Studies. A Guide to 
the Material published in 1936 on Anthropology, Art, 
Economics, Education, Folklore, Geography, Govern 
ment, History, International Relations, Law, Language, 
and Literature. Edited by Lewis Hanke and a num 
ber of scholars. 1937. Cambridge: Harvard Univer- 
sity Press. Pp. 515.—This second volume of what is 
proving to be an indispensable manual for all who pro 
fess a scholarly interest in Latin America shows great 
improvement in size, quality, and the range of publica 
tion examined prior to the selection of items for inclu 
sion, over the Handbook for 1935 (reviewed in the 
Journal, XXIII, 135). The Legal Literature section 
(pp. 353-371), prepared under the competent direc 
tion of John T. Vance of the Library of Congress, offers 
invaluable aid to the North American lawyer seeking to 
“keep abreast of Latin American legal literature”. Much 
information concerning current activity is contained in 
the general introduction to this section and the com 
ments on individual items are discriminating. Scattered 
through the other sections are items of interest to the 








legal specialist in Latin America or to the student of the 
history of his profession in the area south of the Rio 
Grande. In addition, given the almost universal spread 
of the things that the law might be said to be interested 
in, this Handbook can be a useful implement in acquit 
ing beginning bibliographies on most subjects that the 
[Latin American specialist finds he must investigate. 
ARTHUR 5S. AITON 
The University of Michigan. 


Burning Question: Making Your Living in a 
Monopolized W orld, by Louis Wallis. 1937. (¢ hicago : 
Willett, Clark & Co. Pp. 111.—Mr. Wallis, in this 
little book, argues persuasively for the policy of reduc 
ing the taxes on buildings, machinery and other im 
provements and gradually increasing the taxes on vacant 
or idle land, agricultural, suburban and urban. He is 
not a “single taxer,” believing as he does that the ques 
tion of the sufficiency and feasibility of a single tax on 
the rental value of land had better be left to future de- 
termination. He is opposed to Utopianism, even of the 
Henry George kind. 

Desiring to be realistic and practical, he advocates 
moderate changes which even conservative economists 
have approved. He affirms that the proposed tax re- 
forms would encourage industry and trade, furnish em 
ployment on “subsistence” lots to millions of persons 
now idle and on the dole, and solve the most serious 
and injurious of our monopoly problems 

The little book does not attempt to meet objections 
that are certain to be raised against the author’s pro 
posal. But his suggestions are worth pondering by tax 
payers, labor and employers, as well as by the Nev 
Deal statesmen, who must now realize that t 
have not been a shining success, and that there is a 
limit to borrowing and taxation. 

Incidentally, Mr. Wallis points out pal| 
sions and flaws in Henry George’s analyses and argu 
ments, and the sincere single-taxers, who never budge, 
should study these observations—fait! 
friend. 


1 le omuis 





iful wounds of a 


* * 

The Decline of Competition: Study of the Evolu- 
tion of American Industry, by Arthur Robert Burns. 
1936. New York: McGraw-Hill Bodk Co. Pp. 619. 
This work by Assistant Professor Burns of the eco- 
nomics department of Columbia University was pub 
lished under the auspices of the Council for Research 
in the Social Sciences of that institution. It is solid, 
informing and balanced. Earnest students of the 
monopoly problem in its various phases and aspects will 
find it illuminating and sound. 

Prof. Burns has little faith in old-fashioned trust- 
busting. The advertised revival of the ineffective and 
futile Sherman and Clayton anti-monopoly acts, it 1s 
safe to say, would perplex him, as it has many enlight 
ened liberals. He realizes the complexities of the 
monopoly problem and the impossibility of solving 
it by means of protracted and technical lawsuits. On the 
other hand, he can have but little sympathy with the 
sophomoric talk of the Lippmanns about returning to 
laissez-faire or to the Smith notion of “simple and nat 


ural liberty” in industry and trade. The free market 
of the classical school of economics never existed in 
reality. Slavery, peonage, high tariffs, quotas, ex- 
change controls, subsidies and bounties have always 
characterized the industrial system of the “freest” 
countries. They always will. The pressure groups 


and special interests will take care of 
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The question is, How shall industry be regulated 
in the interest of the whole nation, and by whom? What 
are to be the respective parts of the legislature, the ex- 
ecutive, the judiciary and the quasi-judicial administra- 
tive bodies, or commissions, in the application of the 
policy of regulation? What does the NRA 
teach us, or the AAA, or similar recent experiments ? 

These and other questions of practical as well as 
importance are very ably and calmly dis- 
cussed by Prof. Burns in his elaborate work, and his 
conclusions cannot fail to commend themselves to so- 
cially-minded lawyers and others who wish to co- 
operate with, not to oppose, the wholesome trends in 
modern economic and political life. 

Prof. Burns is not a doctrinaire, and has no pet 
theories to promote. He does not advocate or predict 
collectivism. Neither does he gloss over the sins and 
tricks of mondépokstic and semi-monopolistic industry. 
He writes without passion and bias. 


lessons 


scientific 


* x 


The Tercentenary of Harvard College: A Chron- 
icle of the Tercentenary Year 1935-1936. 1937. Cam- 
bridge: Harvard University Press. Pp. 492.—Here is 
a splendid souvenir of a remarkable celebration—the 
detailed chronicle of the Tercentenary Year and the 
hour-by-hour record of the Tercentenary days. No 
Harvard graduate who can afford to pay the price of 
the volume should fail to buy it, read its contents, and 
reflect earnestly upon the more memorable and sig- 
nificant of the ideas or sentiments which the occasion 
brought fort! No other educated person, it may be 
added, should ignore or neglect the book. It is entitled 
to a place in every public or private library. 

Here are the addresses of the president of the 
United States, the British Premier, and distinguished 
scholars and educators from England, France and other 
countries. Truly, as has been said, the world of culture 
and learning was on view during the celebration, and 
it gave us the best it had, making many of us not only 
feel, but think 

Of course and 
poems were ephemeral, even if graceful, polished and 
appropriate. The chief value of the volume, as in 
others, lies in the more enduring and searching contri- 
butions—those of philosophers and men of science. In 
symposia and in carefully prepared addresses, separ- 
ately published, the burning and tragic questions of the 
day—the recrudescence of tyranny under new names, 
the glorification of war and brutality, the cynical viola- 
tion of solemn international pacts and treaties, the per- 
version of education—were courageously faced. Science 
was called upon to revolt against the abuse and mis- 
use of technology, to refuse to serve the interests of re- 
action and savagery. In addition, some startling sug- 
gestions were broached as means of facilitating interna- 
tional co-operation of men of science and even tending 
toward the creation of a sort of Supreme Court of Wis- 
dom to challenge barbarians and charlatans in power. 

No field of knowledge was overlooked by the in- 
But the specialists were, as it were, 
implemented and integrated by representatives of ethics, 
sociology, and philosophy. Harvard has shown how to 
observe centenaries or tercentenaries with the maximum 
of intellectual and moral benefit. 

Victor S. YARROs. 


some of the speeches, messages 


vited speakers 


Lewis Institute, Chicago. 


The Canadian Law and Practice Relating to Let- 
ers Patent for Inventions, by Harold G. Fox. 1937. 


; 


Toronto: The Carswell Co., Ltd. Pp. Ixvii, 688. 
This book is offered as the first Canadian patent text 
in some ten years. Since during that time a revision 
of the statutory law has taken place and numerous 
important decisions have been handed down, a new 
Canadian patent text is in order. 

Canada is the closest foreign market for American 
manufacturers. It enjoys with the United States the 
distinction of being one of the few countries of the world 
that encourage inventors to the extent of not taxing 
the patent after it is issued. Hence it is not surprising 
that, after the United States, inventors and manufac 
turers turn first to Canada when considering the advisa- 
bility of filing a patent application. On this account 
the American patent attorney finds it just as advan 
tageous to have at hand a reference work on Canadian 
patent law as his Canadian brother. 

The present work appears to satisfy this require- 
ment. The subject-matter is arranged in much the 
same order and style as the sixth edition of Walker. 
A somewhat more elaborate table of contents, on the 
order of the subject-matter analysis employed by the 
currently used digests, would have been in order. For 
example, chapter VII on infringement extends over 75 
pages without any breaking down in the table of con- 
tents. This weakness is partly offset by the topical 
captions, which are set in a good bold face and are 
liberally used. 

Because the work is as likely to be used here as 
in Canada, the author would have done well to relate 
the text even more closely than he has to United States 
practice. It is pointed out that in Canada there is no 
such doctrine of contributory infringement as there is 
in the United States (p. 322). But of reissue it is 
said that it is one of the few points of law on which 
there exists a definite pronouncement by a Canadian 
court that the United States’ decisions are of authority 
in Canada (p. 522). 

In general it seems from a reading of the book that 
the Canadian courts take a somewhat more liberal view 
toward the meritorious invention, without being as 
technical in the application of the law to defeat the 
rights of the inventor. 

The reader is also struck with the difference in 
terms which prevails notwithstanding the growth of the 
two systems side by side. The word “integer” is used 
where the American practitioner would think in terms 
of “element” or “sub-combination”’. 

Much of the Canadian practice is also related to 
English practice. Consequently many British as well 
as American cases are cited to show the development 
of the law. 

As in the United States, many of the older de- 
cisions are obsolete by reason of changes in practice, 
such as stricter standards in the drafting of specifica 
tions and claims. The author gives some attention to 
such cases without at all times making clear that their 
significance is now largely lost. 

The author is to be commended for his liberal quo 
tations from cases, and his deliberate intention not to 
limit the cases on any one point, for, as he well says, 
“The authority of the cases rests, in patent actions more 
than others, to a considerable extent on the facts.” 

There is included an appendix with a table of 
forms, the Patent Act now in force, and last of all a 
short work on Canadian patent office practice. It 
seems that it would have been more fortunate to reserve 
this part for a separate treatise more extended in scope. 
Patent office practice does and should change more 
often than basic patent law. It sustains more interest 








390 


because many questions of procedure come up in patent 
office practice that never have been and may not be 
litigated. This section should on that account be greatly 
expanded. 
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Summaries of Articles in Current Legal Periodicals 


By KENNETH C. SE. 


Hessor of Law [ 

ADMINISTRATIVE LAW 
DMINISTRATIVE Policies and the Courts, 
James M. Landis, 47 Yale L. Jour. 519. (F 


*38; New Haven, Conn. ) 

Much has been written upon the subject of ad 
ministrative finality or the lack of it. Dean Landis 
contributes another discussion that deals particularly 
with some recent cases in the Supreme Court of the 
United States—St. Joseph Yards Co., Crowell 
v. Benson, Ohio Valley Water case, and Jones v. Se 
curities and Exchange Commission. About the last 
decision the resigned chairman of the commission re 
turns the lack of compliment that was hurled by M1 
As could have 
the ma 
jority of the court in these cases in failing to accord 
finality to the findings of fact by the administrative 
tribunals. In discussing the relatively ancient Gratz 
is suggested that it e future the minority 
opinions are more likely 


| 
STOCK 


tit ] 


Justice Sutherland before he retired 


ts the 


been guessed the Dean regrets the views of 


case it 

views expressed in the cite 
to prevail, and that the “in 
far judges will withdraw from 
upon the law. But many, p¢ rhaps a large majority of, 
practitioners favor or tl 


} 
link that they favor the views 
of the majority in these cases, T! 
1 


us the music goes 
round and round and comes out where 


eresting problem” is how 
reviewing conclusions 


Incidentally 


the entire Februarv number is devoted to a discussio1 
of the current developments in administrative law 
CORPORATIONS 
The American Ideal, Joseph C. O'Mahoney, 43 
Commercial L. Jour. 67. (Mr. °38; Chicago, III.) 
Senator ©’Mahoney wishes to foster the Amer 


ican ideal “of free individual enterpriss 


tive market.” But he thinks that this ideal is in grave 


ina competi 


danger and that in order to preserve it a bill intro 
duced by him and Senator Bor ih should become a 
law. The bill has three main features: (1) the terms 


corporation engaging 
should be specified 
such corporations 
to bargain collec 


of the contract by which every 
in interstate or foreign commerce 
by the national government; (2) 


shall recognize the rights of labor 


tively but shall not employ child labor or discriminate 
against women; and (3) a direction to the Federal 
Trade Commission to call a national industrial con 
ference to recommend a “stabilization” plan to Con 
gress. The evil, according to the Senator, lies in th 


nitted “‘to issue un 
rporations,” and thus 
a national “bureaucracy” 
seems logical that corporations 

1 be authorized and re 
and the idea is 
simple plan will 


fact that the States have been per 
limited charters to t 

made it necessary to establish 
to regulate them. It 
of national importance shoul 
stricted by the government 
worth a trial; but that this 


interstate ce 


national 
rather 


The paper, printing, choice of type and binding r 
quire no mention save commendation 
KettH MISsEGADES 
North Chicago, Illinois. 
ARS 
niversity of Chica 
really solve our economic troubles seems 1 ne reader, 
at least, to be plainly naive. 
LAWYERS AND JUDGES 
Bar Integration Judicial Selecti Henry ‘| 
Lummus, 8 The Law Society Jour. 4. (F. '38; Bos 
ton, Mass.) 
ms I am willing to say that I think there 1s 


normal influence 
through 
Judge Lum 
husetts law 
and perma 
‘In Massa 


because he 1s a 


the bar in regaining its 
in legislation and in the community 
the establishment of an integrated bar 
mus also delivered a message to Massa‘ 
who think that “executive 
tenure (for judges) have failed.” 


no he ype for 


xcept 


yers selection 
nent 
chusetts, a man may become a judge 
prominent politician, But after he 
is free from the clutch of politics and able 


takes his office he 


to devote 


the rest of his life to the doing of justice without: fear 
or favor. In Illinois he must remain a politician, o 
he cannot remain a judge.” The elective system may 
be “tolerable” in country districts but “it 1s a total 


failure in the cities.” The elective system for j 
is losing favor but in the west its vogue is such 

the Massachusetts system will not be adopted. Th 
indication is in favor of “a careful system of 
ment with the judge compelled to submit hin 
the voters every few years on hi 
peting candidates.. . . 
Quarterly for January-April, 1938, page 1 is an ad 
dress by Judge Lummus before tl Bar 

ciation. He discussed the work of the Supreme Judi 
cial Court of Massachusetts and explained how 
sions are arrived at and the opinions written. Per 


1e «Boston 
deci 


haps of more interest was his advice as to how cases 
before an appellate court should be argued. Most of 
this advice was in the nature of a warning against 


certain bad habits that are common with advocates 
LEGAL 


Minority Rule and t 
Max Lerner, 86 U. of Pa. L. Rev. 457. (Mr. ’38 
Philadelphia, Pa.) 

The “bold assertion of judicial supremacy” is n 
regarded “as an act of usurpation” but ‘“‘a colossal gloss 


This supremacy “‘is the natural 


PHILOSOPHY 


| onstitutional Tradition 


re 4 


upon a text not given.’ 


outcome of the necessity for maintaining the rule of a 
capitalist minority under the forms of democracy 
After discussing the four doctrines of ited govert 


mental powers, sanctity of leralism, and 
minority right, Mr. Lerner 
(1) democracy, or majority 
guishes from liberalism; (2) minority 
has smoothed the 


The last concept seems to be an és 


property 
examines three 
will, which he distin 
rule, for which 
judicial way; and (3) 
minority rights 


supremacy 
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sentially mystical conception” currently expounded by 
Walter Lippmann and particularly by Dorothy Thomp- 
son as a justification for denying the majority a right 
to rule. stage is set for the most important 
constitutional yblem the Civil War: will the 
corporate gt insist on keeping their minority rule 


or scrap the whole democratic framework. 


Thus the 


since 


GAL PROFESSION 
Econot Security and the Young Lawyer; Four 
Views, Ste] Love, Karl Llewellyn, Osmond K. 
Fraenkel, and Malcolm P. Sharp, 32 Illinois L. Rev. 
662 F, 738: ¢ ago, Ill 
\ppare the only eason why the “old” law- 
yer is not formally included is that he is likely to be 


dead before thing significant is accomplished. Prob 
rs would be against any 
ffective. Age plus legal 
Mr. Love is 


ably, also, most “old” lawye 
plan of action that would be e 
rvatism. 


experience ua equals conse 


thoroughly pessimistic about the economic state of the 
profession, present and future, and he proposes to limit 
admissions to the Bar each year to “two per cent of 
the lawyers on the rolls for the preceding years.” The 


I 
favored 01 vill be those who 





secure the highest 
grades in tl r examinations. Mr. Fraenkel answers 
that restric ves no real problem because “the 
prospective will be thrown into some other simi- 
larly overct | field.” The real social problem is 
a maldistribution of wealth and earnings.” Other 
suggestions ( favor of “institutional advertising,” 
“a new typ office’ qualified to deal economically 
with a large e of small business, and “a low cost 
non-charity legal service bureau” to explore the oppor- 
tunities kind of a law office 
OFFICERS 
[he Governor’s Constitutional Powers of Appoint 
ment and Re il, John Murdock Dawley, 22 Minne- 
sota L. Rev. 45] Mr. *38; Minneapolis, Minn.) 
\ readir f this article was started with keen 
interest but it ended with considerable disappointment. 
\pparent has done a large amount of work 


and his citat are very copious. But the product 
fail - reader, at least. The 


failed to s e interest one 
chief difficult eems to be that a large number of case 
holdings hot satisfactory organiza- 
tion of the rial in a manner that would evaluate 
the important from the less important and thus focus 
the reader's ntion on the main features. However, 
the a1 e as source of case law on 
1 subj s is known, has not been fre- 
que legal periodicals 
: ITY TRANSACTIONS 
St [anipulation, A. A. Berle, Jr., 38 
Colu 93. (Mr. ’38; New York, N. Y.) 
In at teresting, concise, and well-organized 

anner, Mt le has written of the rapid develop 

ent during t past seven years of the law that con 
( n of security prices. The em- 
phasis is vO prosecutions under the national 
Mail Fra \ct which resulted in convictions for oper- 
ating pt Is e usual methods were employed of 

eating he market by “‘washed” 
sales ers a aintaining and “peg- 
ging’ the market The main effect of the Securities 
and the Securities Exchange Acts was to provide more 
adequate methods of obtaining the hidden facts and of 
enforcing tl mmon and statutory law. However, 


391 


the Securities and Exchange Commission has made 
rules under which it has begun to regulate “all secur- 
ity sales by brokers or dealers, whether made ‘over-the- 
counter’ or on a national securities exchange.” After 
brief mention of activity by the Commission in the 
exercise of its power to license and expel a broker from 
a national exchange, there is enlightening discussion of 
three unsolved problems: (1) When is a “market” es 
tablished sufficient to bring into play the rules against 
manipulation? (2) Do mere continuous purchases in 
volume constitute “manipulation”? (3) Are “support 
operations” permissible where the intent is merely to 
prevent undue depression of the security price? 
TAXATION 

The Tax Provisions of The Social Security Act, 
Ralph A. Gilchrist, 22 Minnesota L. Rev. 299. (F. ’38; 
Minneapolis, Minn.) 

This short article by a member of the Chief Coun 
sel’s Office in the Bureau of Internal Revenue, cannot 
be recommended for entertaining reading; but it seems 
to be a valuable consideration of the interpretations 
that have been placed upon titles VII and IX of the 
Social Security Act. These titles provide for the ex 
tensive and widespread taxes that furnish the support 
for our old-age pensions and unemployment insurance 
It is important for employers to understand the mean 
ing of a variety of terms and provisions in order that 
they will be within the law. Here they are discussed 
ably and concisely. Once again the distinction between 
an employee and an independent contractor becomes 
important even though “it is impossible to state any 
rule on this issue which can be applied with anything 
like mathematical precision.” This is typical of the 
problems that have arisen. 

TAXATION 

Taxing the Income from Tax-Exempt Securities, 
Charles L. B. Lowndes, 32 Illinois L. Rev. 643. (F 
38; Chicago, Ill.) 

An attack is made upon the legally established 
principle of inter-governmental tax immunity of the 
income derived from governmental securities. Exam 
ples are given to prove how this works unfairly either 
upon the principle of taxing according to ability to pay, 
or upon the principle that persons with similar incomes 
should meet similar burdens. Particularly, there are 
resulting discriminations against capital invested in 
productive industry and earned incomes. The national 
government seems to be a heavier loser than the states 
under the rule of exemption and it is doubtful whether 
lower interest rates compensate for the losses. How 
then can the immunities be abolished or their ill effects 
be minimized? This leads to a discussion of the Six 
teenth Amendment, its present, and a possibly differ 
ent interpretation, that would authorize Congress to 
tax interest from state securities but not States to tax 
the interest from national \side from thi 
Amendment, it “would be perfectly possible to regard 
a net income tax upon interest from governmental s« 
curities” as constitutional in spite of all that has been 
written to the contrary. Finally, extensive considera 
tion is devoted to a suggestion made by Roswell Magill 
Under Secretary of the Treasury, “to provide that tax 
exempt income should be allocated to and subtracted 
from the lower brackets of the tax instead of the maxi 
mum brackets” as now prevails. Verily, the magician’s 
white rabbit is not more elusive than the principles of 
the law of taxation. 


securities. 
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’ Leading Articles in Current Legal Periodicals 


American Journal of International Law, April (Wash- 
ington, D. C.)—Pan-Americanism and Imperialism, by Jo- 
seph B. Lockey; Cleansing Soviet International Law of 
Anti-Marxist Theories, by J. N. Hazard; The Charge of 
Piracy in the Spanish Civil War, by Raoul Genet; Foreign 
Shipping During the Spanish Civil War, by Norman J. 
Padelford; The Seizure of the Danish Fleet, 1807, by Carl 
J. Kulsrud. 

Brooklyn Law Review, March (Brooklyn, N. Y.)—Res 
Judicata and Collateral Attack as Phases of Judicial Estop 
pel, by Jay Leo Rothschild; Magistrates’ Courts of the City 
of New York: Jurisdiction, Powers and Duties of Magis- 
trates, by Anna M. Kross and Harold M. Grossman; State 
Power Under the Twenty-First Amendment, by Robert H 
Skilton. 

California Law Review, March (Berkeley, Cal.)—Ad- 
missibility and Use by the United States Supreme Court of 
Extrinsic Aids in Constitutional Construction, by Jacobus 
tenBroek; The Destructive Effect of the 1937 Amendment 
of Section 42 of the Probate Code of California Upon Limi 
tations Regarding Testamentary Dispositions to Charity, 
by J. Brent Bodfish; Recent -Legislation: Community Prop- 
erty, Homesteads, Persons, Social Welfare, by Barbara 
Nachtrieb Armstrong; The Security and Exchange Com 
mission’s Development of Accounting Standards—A Note 
on Commissioner 'Healy’s Address, by Brunson Mac 


Chesney. 

Canadian Bar Review, March (Ottawa, Ont.)—Treaty 
Legislation in Canada, by Ahern Daggett; Medico-Legal 
Evidence, by Dr. D. E. Robertson; The Abolition of Claims 
for Shortened Expectation of Life by a Deceased’s Estate, 
by Cecil A. Wright; The Crime of Conspiracy, by Roland 
A. Ritchie; An Example of Disallowance in Nova Scotia, 
by His Honour Judge Patterson 

University of Cincinnati Law Review, March (Cin- 
cinnati, Ohio)—Report of the Cincinnati Conference on 
Functions and Procedure of Administrative Tribunals 
The Place of the Administrative Tribunal in our Legal 
System, by Hon. Arthur T. Vanderbilt; Criticisms of the 
System of Administrative Tribunals, by Col. O. R. Mc 
Guire; Inquisitorial Powers of Administrative Tribunals, 
by Morison R. Waite; The Essential Elements of a Fair 
Administrative Hearing, by Carl M. Jacobs and Donald 
Finkbeiner; Applicability of Common-Law Rules of Evi- 
dence Before Administrative Tribunals, by Thomas ‘ 
Lavery; Publication of Administrative Rules and Orders, 
by Lester A. Jaffe; Methods of Judicial Relief from Ad 
ministrative Action, by E. Blythe Stason; Power of the 
Courts to Set Aside Administrative Rules and Orders, by 
Hon. Marvin B. Rosenberry; Summation of the Confer 
ence, by Felix Frankfurter. 

Columbia Law Review, April (New York City, N. Y.) 
—Constitutional History and Constitutional Law, by Julius 
Goebel, Jr.; Proprietary Interests in Radio Programs: 
Recent Developments, by Louis Nizer; Legislative Con- 
trol of Political Extremism in European Democracies I, 
by Karl Loewenstein. 

Commercial Law Journal, April (Chicago, Ill.)—Shall 
Section 75 be Made Permanent? by Jacob I. Weinstein; 
Wanted: A Wage and Hour Law for the Lawyers? by 
Herbert U. Feibelman; Chaos Would Exist If There Were 
No League, by Arthur Schwartz 

Journal of Criminal Law and Criminology, Including 
the American Journal of Police Science, March-April 
(Chicago, Tll.)—Judicial Criminal Statistics, by Ronald 
H. Beattie; Organization of a Probation Program, by J 
Herbert Geoghegan; Twelve Thousand Criminals, by 
James Asa Shield; Women Sex Offenders in Massachu 
setts, by Betty B. Rosenbaum; Prevention of Sex Crimes, 
by Frederic Wertham; Traffic in Convict-Made Goods, by 
J. A. C. Grant; Leadership Phenomena in a Prison Com- 
munity, by Donald Clemmer; Identification of Wire in a 
Coal Mine Bombing Case, by Charles M. Wilson; Iden 


tification of Adhesive Tape Used in the Construction of a 
Bomb Mechanism, by Katherine Keeler. 

The Georgetown Law Journal, Mat ( Washington, 
D. C.)—Immunity from Taxation of Governmental In- 
strumentalities, by Martin Philipsborn, Jr., and Herbert 
Cantrill; Judicial Reviews of Administrative Decisions, by 
Col. O. R. McGuire; The Nature and Exercise of Legis 
lation Power: A Phase of the American Doctrine of the 
Separation of Powers, by Charles Aiken; Federal Owner- 
ship of Corporations: Part II, by Lowe Watkins; Juris 
diction to Tax Intangibles, Again, by Edward 5. Stimson. 


George Washington Law Review, March (Harris 
burg, Pa.)—Nature of the Amending Process, by Homer 
Cummings; The Constitution and Constitutional Trad 


tion, by Charles S. Collier; Ownership, Management and 
Regulation of Electric Undertakings in France (IIL), by 
Kimon A. Doukas. 

Harvard Law Review, March (Cambridge, Mass.)— 
Fifty Years of Jurisprudence, by Roscoe Pound; The De 
velopment of Negotiable Instruments in Early English 


Law, by Frederick K. Beutel; The Regulation of Inte 
state Telephone Rates, by Carl I. Wheat 


Harvard Law Review, April (Cambridge, Mass.)— 


The New Curriculum of the Harvard Law School, by Sid 
ney Post Simpson; The Rule of Exclusion of Similar 
Fact Evidence: America, by Julius Ston The Harvard 
Manuscript of Thornton Summa, by Theodore F. T. 


Plucknett. 

Kansas City Law Review, April (Kansas City, Mo.)— 
Motions After Verdict to Suspend or Prevent Final Judg 
ment, by Laurence M. Hyde; The State and Liberty; 
From Plato Forward, by John F. Reinhardt; Some Mis 
souri County Seat Controversies, by North Todd Gentry 

Kentucky Law Journal, March (Lexington, Ky.) 
The Constitution and Constitutional Tradition, by Charles 
S. Collier; The Federal Coordinator of Transportation, by 
Samuel Earnshaw he Development of Negligence as a 
Basis for Liability in Criminal Homicide Cases, by John 
L. Davis. 


t 
I 
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Law Quarterly Review, April (Toronto, Canada)— 
The Study of Law, by The Rt. Hon. Lord Wright; Fraud 
Quasi Contract and False Pretences, by Carleton Kemp 
Allen, D. C. L.; Fraud and Restitution—A Postscript, by 
the Editor; The Form of Contracts of Guarantee in Com 
parative Law, by E. J. Cohn, D. Jur.; The Reform of 
Consideration, by C. J. Hamson; Some Further Reflections 
on Re Chardon, by M. J. Albery; Custom as a Type of 
Law in Norway (Part II), by T. Leivestad. 

Maryland Law Review, February (Baltimore, Md. 
Alienability and Transmissibility of Future Interests in 
Maryland, by Russell R. Reno; Proof of Marriage in Mary 
land, by Herbert Myerberg. 

Michigan Law Review, March (Ann Arbor, Mich.) 
Freedom of the Press and of the Mails, | 


Deutsch; Federal and State Cooperation Under the Con- 
stitution, by Louis W. Koenig. 

Minnesota Law Review, April (Minneapolis, Minn.)— 
Legislative Neutrality in the United States, by C. H. Mi 
Laughlin; Comparison of Business Corporation Law of 


Minnesota and Delaware, by Joseph H. Colman and Joh 
F. Finn, Jr. 


Mississippi Law Journal, February (University, M1 
-The Restatement of Restitution, by R. M. Jackson; Ef 
fect of Extra-State Marriage Ceremonies, by Charles W 
Taintor, II; An Evaluation of Chief Justice White, by 
Lewis C. Cassidy; The Lawyer’s Test Oath During Recon 
struction, by William A. Russ, Jr. 
Missouri Law Review, April (Columbia, M Per 
sonal Names as Trade Symbols, by James A. Pike; The 


Dissenting Opinion—Its Use and Abuse, by Evan A 
Evans; Recent Missouri Decisions and The Restatement 
of the Conflict of Laws, by J. Coy Bour 
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PUBLICATION OF ADMINISTRATIVE RULES AND 
ORDERS 





A Practical Problem of Great Importance to Everyone Who Deals with Administrative Agen- 
cies Executing Delegated Legislative Powers Is How to Learn What Legislation They Have 


Promulgated—Vast Output of Such Agencies 





What the Federal Government Is Doing—The 


Situation in a Typical State—Development of Administrative Law Is Bound to Be Haphazard 
Unless Wider Publication Is Given to Rules and Decisions of All Administrative Tribunals, 
Both Federal and State etc.* 


By Lester A. JAFFE 


Member of the Cincinnati, O., Bar 


R. CuHier Justice, LADIES AND GENTLEMEN: 
Administrative law is today the most rapidly 
developing part of our legal system.’ Despite 
its many defects, administrative law* threatens soon to 
overshadow the activities of our courts because it seems 
to be necessary to meet the needs of our present-day 
complex society 
One practical problem, of great importance to 
everyone who has had to deal with administrative agen- 
cies exercising delegated legislative powers, is to learn 
what legislation they have promulgated. Statutes are 
readily accessible but this “subordinate legislation” has 
often heretofore been quite inaccessible. Professor E. 
W. Griswold, of the Harvard Law School, in a most 
interesting article entitled “Government in Ignorance 
of Law .. .”* aptly refers to Jeremy Bentham’s censure 
of the tyrant who was so cruel “as to punish men for 
disobedience to laws or orders which he had kept them 
from the knowledge of.”* An added difficulty is that 
there is no approach to uniformity in nomenclature. 
Rules, regulations, proclamations, executive orders, in- 
structions, il orders, orders, circulars, bulletins, 
notices, memoranda, certificates, licenses and 
other terms are given to different series of publications 
by different government offices with no clear distinc- 
tion as to the meaning of these terms.* 


vener 
gen 


codes, 


*Address delivered at the Cincinnati Conference on Func- 
tions and Procedure of Administrative Tribunals, held March 
5, 1938. It is printed by permission of the University of Cin- 
cinnati Law The complete symposium appears in the 
March issue of that Review. 

1. The tern 


fessor Frank J. G 


Review 


was first used by Pro- 
See Good- 


administrative law” 


“Inow about a half century ago. 


now, Judical Remedies Against Administrative Actions, 1 Pol. 
Sci. Q. 533 (1886-1887); Goodnow, Comparative Adminis- 
trative Law (189: 

2. The Supreme Court of the United States has repeatedly 
held that administrative reculations are “equivalent to law.” 


In Hampton & Co. v. United States, 276 U. S. 394, 409, the 
Courts said 






ngress may use executive 
ywrcement of a policy declared 
officers in the applica- 
enforce it by regulation 


counsel that C 
fficers in the apt tion and enf« 
in law by Cong nd authorize 
tion of the Congr nal declaration te 
equivalent to law.” 


In Maryland Casualty Co. v 


349, the Court held 
“Tt is settled by many recent decisions of this court that a 
lepartment of government, addressed to and 
1 to the enforcement of an Act of Congress, 
f which is confided to such department, has 
f conflict with express 


such 
United States, 251 U. S. 342, 


regulation by a 
reasonably adantec 
the administration 
the force and effect of law if 
statutory provision.’ 
3. 48 Harv. I 


it he not in 


Rev. 198 (1934). 
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The President alone issued nearly six times as 
many Executive Orders during the first fifteen months 
following March 4, 1933, as were issued during the 
period from the Civil War to the turn of the century.* 
The Special Committee on Administrative Law of the 
American Bar Association reported that when the legis- 
lative production of all administrative agencies is taken 
into account “it should not be difficult to demonstrate 
that the total volume of administrative legislation now 
in force greatly exceeds the total legislation output of 
Congress since 1789,”” which leads this committee to 
conclude that “the presumption of knowledge of the 
law becomes, to term it mildly, more than violent.’” 

The amount of administrative law evolved during 
the first year of the National Recovery Administration 
exceeded 10,000 pages. This constituted a greater 
volume than the total amount of statute law contained 
in the United States Code. Practically every adminis 
trative agency to which legislative power has been dele- 
gated has exercised it, and has published its “enact 
ments,” sometimes in the form of official printed 
pamphlets, bound or loose leaf, sometimes in mimeo 
graph form, sometimes in privately-owned publications. 
and sometimes in press releases. Sometimes they ex 
isted only in a sort of “unwritten administrative law.’ 
Rules and regulations, upon compliance with which 
either important privileges might have been obtained 
or freedom from heavy penalties might have depended, 
were amended and interpreted as formally or informally 
as they were originally adopted.’* 

The President of the American Bar Association, 
Honorable Arthur T. Vanderbilt, is quoted as having 
said that our administrative tribunals present the sit 
uation where “one body makes the rules of the game, 
plays the game as one of the teams, acts as umpire at 
the same time, and then writes up the newspaper re 
ports.” Let us consider first the making of the rules 
of the game. Reference has already been made to the 
tremendous number of executive orders and to the nu 
merous regulations adopted by the National Recovery 
Administration. But there are many other depart- 
ments and officials in Washington having authority to 


3entham’s Works (1843) p. 547. 
Administrative Legislation, 18 


4. 5 

5. Fairlie, 
181 (1920). 

6. Information as to the issue of orders before the Civil 
War is not available since the orders were not then kept in 
the archives of the Department of State 

7. 59 A. B. A. Rep. (1934) 555. 

8. Ibid. 553. 
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af Leading Articles in Current Legal Periodicals 


American Journal of International Law, April (Wash- 
ington, D. C.)—Pan-Americanism and Imperialism, by Jo- 
seph B. Lockey; Cleansing Soviet International Law of 
Anti-Marxist Theories, by J. N. Hazard; The Charge of 
Piracy in the Spanish Civil War, by Raoul Genet; Foreign 
Shipping During the Spanish Civil War, by Norman J. 


Padelford; The Seizure of the Danish Fleet, 1807, by Carl 
J. Kulsrud. 
Brooklyn Law Review, March (Brooklyn, N. Y.)—Res 


Judicata and Collateral Attack as Phases of Judicial Estop 
pel, by Jay Leo Rothschild; Magistrates’ Courts of the City 
of New York: Jurisdiction, Powers and Duties of Magis 
trates, by Anna M. Kross and Harold M. Grossman; State 
Power Under the Twenty-First Amendment, by Robert H 
Skilton. 

California Law Review, March (Berkeley, Cal.)—Ad 
missibility and Use by the United States Supreme Court of 
Extrinsic Aids in Constitutional Construction, by Jacobus 
tenBroek; The Destructive Effect of the 1937 Amendment 
of Section 42 of the Probate Code of California Upon Limi 
tations Regarding Testamentary Dispositions to Charity, 
by J. Brent Bodfish; Recent-Legislation: Community Prop 
erty, Homesteads, Persons, Social Welfare, by Barbara 
Nachtrieb Armstrong; The Security and Exchange Com 
mission’s Development of Accounting Standards—A Note 
on Commissioner ‘'Healy’s Address, by Brunson Mac 
Chesney. 

Canadian Bar Review, March (Ottawa, Ont.)—Treaty 
Legislation in Canada, by Ahern Daggett; Medico-Legal 
Evidence, by Dr. D. E. Robertson ; The Abolition of Claims 
for Shortened Expectation of Life by a Deceased’s Estate, 
by Cecil A. Wright; The Crime of Conspiracy, by Roland 


A. Ritchie; An Example of Disallowance in Nova Scotia, 
by His Honour Judge Patterson. 

University of Cincinnati Law Review, March (Cin 
cinnati, Ohio)—Report of the Cincinnati Conference on 
Functions and Procedure of Administrative Tribunals 
The Place of the Administrative Tribunal in our Legal 
System, by Hon. Arthur T. Vande rbilt; Criticisms of the 
System of Administrative Tribunals, by Col. O. R. Mc 
Guire; Inquisitorial Powers of Administrative Tribunals, 
by Morison R. Waite; The Essential Elements of a Fair 
Administrative Hearing, by Carl M. Jacobs and Donald 
Finkbeiner ; Applicability of Common-Law Rules of Evi 
dence Before Administrative Tribunals, by Thomas | 
Lavery; Publication of Administrative Rules and Orders, 
by Lester A. Jaffe; Methods of Judicial Relief from Ad 
ministrative Action, by E. Blythe Stason; Power of the 
Courts to Set Aside Administrative Rules and Orders, by 
Hon. Marvin B. Rosenberry; Summation of the Confer 
ence, by Felix Frankfurter. 

Columbia Law Review, April (New York City, N. Y.) 

-Constitutional History and Constitutional Law, by Julius 

Goebel, Jr.; Proprietary Interests in Radio Programs 
Recent Developments, by Louis Nizer; Legislative Con- 
trol of Political Extremism in European Democracies I, 
by Karl Loewenstein. 

Commercial Law Journal, April (Chicago, Ill.)—Shall 
Section 75 be Made Permanent? by Jacob I. Weinstein; 
Wanted: A Wage and Hour Law for the Lawyers? by 
Herbert U. Feibelman; Chaos Would Exist If There Were 
No League, by Arthur Schwartz 

Journal of Criminal Law and Criminology, Including 
the American Journal of Police Science, March-April 


(Chicago, Tll.)—Judicial Criminal Statistics, by Ronald 
H. Beattie; Organization of a Probation Program, by J 
Herbert Geoghegan; Twelve Thousand Criminals, by 


James Asa Shield; Women Sex Offenders in Massachu- 
setts, by Betty B. Rosenbaum; Prevention of Sex Crimes, 
by Frederic Wertham; Traffic in Convict-Made Goods, by 
J. A. C. Grant; Leadership Phenomena in a Prison Com- 
munity, by Donald Clemmer; Identification of Wire in a 
Coal Mine Bombing Case, by Charles M. Wilson; Iden 





tification of Adhesive Tape Used in the Construction of a 
Bomb Mechanism, by Katherine Keeler. 
The Georgetown Law Journal, Marcl Washington, 


D. C.)—Immunity from Taxation of Governmental In 
strumentalities, by Martin Philipsborn, Jr., and Herbert 
Cantrill; Judicial Reviews of Administrative Decisions, by 
Col. O. R. McGuire; The Nature and Exercise of Legis 
lation Power: A Phase of the American Doctrine of the 
Separation of Powers, by Charles Aiken; Federal Owner- 


ship of Corporations: Part II, by Lowe Watkins; Juris 
diction to Tax Intangibles, Again, by Edward 5. Stimson 
George Washington Law Review, March (Harris 
burg, Pa.)—Nature of the Amending Process, by Homer 
Cummings; The Constitution and Constitutional Trad 
tion, by Charles S. Collier ; Ownership, Management and 
Regulation of Electric Undertakings in France (II), by 


Kimon A. Doukas. 

Harvard Law Review, March (Cam 
Fifty Years of Jurisprudence, by Roscoe I 
velopment of Negotiable Instruments in Early English 
Law, by Frederick K. Beutel; The Regulation of Int 
state Telephone Rates, by Carl I. Wheat 

Harvard Law Review, April (Cambridge, Mass. ) 


bridge 
P 


ound; The 


The New Curriculum of the Harvard Law $ Sid 
ney Post Simpson; The Rule of Exclusion of Similat 
Fact Evidence: America, by Julius Stone; The Harvard 
Manuscript of Thornton Summa, by Theodore F. 1 
Plucknett. 

Kansas City Law Review, April (Kansas City, Mo.)— 
Motions After Verdict to Suspend or Prevent Final Judg 

» nd Liberty 


tate am 


ment, by Laurence M. Hyde; The 
From Plato Forward, by John F. Reinhardt 
souri County Seat Controversies, by North Todd Gentry 


Kentucky Law Journal, March (Lexington, Ky.) 





[he Constitution and Constitutional Tradition, by Charle 
S. Collier; The Federal Coordinator of Tra on, by 
Samuel Earnshaw; The Development of Ss a 
Basis for Liability in Criminal Homicide Cases, by John 
L. Davis. 

Law Quarterly Review, April (Toronto, Canada)— 


The Study of Law, by The Rt. Hon. Lord Wright; Fraud 
Quasi Contract and False Pretences, by Carleton Kemp 
Allen, D. C. L.; Fraud and Restitution—A Postscript, by 
the Editor; The Form of Contracts of Guarantee in | 
parative Law, by E. J. Cohn, D. Jur,; The Reform of 
Consideration, by C. J. Hamson; Some Further Reflections 
on Re Chardon, by M. J. Albery; Custom as a Type of 
Law in Norway (Part II), by T. Leivestad. 





Maryland Law Review, February (Baltimore, Md.) 
Alienability and Transmissibility of Future Interests in 
Maryland, by Russell R. Reno; Proof of Marriage in Mary 
land, by Herbert Myerberg. 

Michigan Law Review, March (Ann Arbor, Mich 
Freedom of the Press and of the Mails, by Eberhard P. 
Deutsch; Federal and State Cooperation Under the Cor 
stitution, by Louis W. Koenig. 


Minnesota Law Review, April (Minneapolis, Minn 
Legislative Neutrality in the United States, by C. H. M 
Laughlin; Comparison of Business Corporation Law ot 
Minnesota and Delaware, by Joseph H. Colman and Jol 


F. Finn, Jr. 
Mississippi Law Journal, February (University, M1 
-The Restatement of Restitution, by R. M. Jackson; Ef 
fect of Extra-State Marriage Ceremonies, by Charles W 
Taintor, II; An Evaluation of Chief Justice White 
Lewis C. Cassidy; The Lawyer’s Test Oath During Recon 
struction, by William A. Russ, Jr. 

Missouri Law Review, April (Columbia, 
sonal Names as Trade Symbols, by James A. Pike; The 
Dissenting Opinion—Its Use and Abuse, by Evan A 
Evans; Recent Missouri Decisions and The Restatement 
of the Conflict of Laws, by J. Coy Bour 
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PUBLICATION OF ADMINISTRATIVE RULES AND 
ORDERS 


A Practical Problem of Great Importance to Everyone Who Deals with Administrative Agen- 
cies Executing Delegated Legislative Powers Is How to Learn What Legislation They Have 


Promulgated 


Vast Output of Such Agencies—What the Federal Government Is Doing—The 


Situation in a Typical State—Development of Administrative Law Is Bound to Be Haphazard 


Unless Wider Publication Is Given to Rules and Decisions of All Administrative Tribunals, 
Both Federal and State etc.* 


By Lester A. JAFFE 
Member of the Cincinnati, O., Bar 


R. CHIEF JUSTICE, LADIES AND GENTLEMEN: 
Administrative law is today the most rapidly 
part of our legal system. Despite 
its many defects, administrative law? threatens soon to 
overshadow the activities of our courts because it seems 


to be necessary to meet the needs of our present-day 


complex society 

One pract problem, of great importance to 
everyone who has had to deal with administrative agen- 
cies exercising delegated legislative powers, is to learn 
what legislation they have promulgated. Statutes are 
readily accessible but this “subordinate legislation” has 
often heretofore been quite inaccessible. Professor E. 
W. Griswold, of the Harvard Law School, in a most 
interesting article entitled “Government in Ignorance 
of Law ...’* aptly refers to Jeremy Bentham’s censure 
of the tyrant who was so cruel “as to punish men for 
disobedience to laws or orders which he had kept them 
from the knowledge of.”* An added difficulty is that 
there is no approach to uniformity in nomenclature. 
Rules, regulati proclamations, executive orders, in- 
structions, general orders, orders, circulars, bulletins, 
notices, memoranda, certificates, codes, licenses and 
other terms are given to different series of publications 
by different vernment offices with no clear distinc- 
tion as to the meaning of these terms.° 


developing 


*Address delivered at the Cincinnati Conference on Func- 
Administrative Tribunals, held March 
5, 1938. It is printed by permission of the University of Cin- 
cinnati Law Review. The complete symposium appears in the 
March issue of that Review 

1. The term dmin istrative law” was first used by Pro- 
fessor Frank J. Goodnow about a half century ago. See Good- 
now, Judical Rem {qainst Administrative Actions, 1 Pol. 
Sci. Q. 533 (1886-1887); Goodnow, Comparative Adminis- 


tions and Proced 


trative Law (189 

29. The Supreme Court of the United States has repeatedly 
held that administrative reculations are “equivalent to law.” 

In Hampton & Co. v. United States, 276 U. S. 394, 409, the 
Courts said 

“Tt is conce unsel that Congress may use executive 
and enforcement of a policy declared 
in law by Congr nd authorize such officers in the applica- 
tion of the Congressional declaration to enforce it by regulation 
equivalent to law.” 


ificers in the appl 


In Maryland Casualty C United States, 251 U. S. 342, 
349, the Court held: 

“Tt is settled by manv recent decisions of this court that a 
regulation by a department of government, addressed to and 


1 to the enforcement of an Act of Congress, 
f which is confided to such department, has 
in conflict with express 


reasonably adanptex 
the administration 
the force and effect of law if it be not 
statutory provision.” 

3. 48 Harv. L. Rev. 198 (1934). 





The President alone issued nearly six times as 
many Executive Orders during the first fifteen months 
following March 4, 1933, as were issued during the 
period from the Civil War to the turn of the century.® 
The Special Committee on Administrative Law of the 
American Bar Association reported that when the legis- 
lative production of all administrative agencies is taken 
into account “it should not be difficult to demonstrate 
that the total volume of administrative legislation now 
in force greatly exceeds the total legislation output of 
Congress since 1789,” which leads this committee to 
conclude that “the presumption of knowledge of the 
law becomes, to term it mildly, more than violent.’” 

The amount of administrative law evolved during 
the first year of the National Recovery Administration 
exceeded 10,000 pages. This constituted a greater 
volume than the total amount of statute law contained 
in the United States Code. Practically every adminis 
trative agency to which legislative power has been dele 
gated has exercised it, and has published its “enact 
ments,” sometimes in the form of official printed 
pamphlets, bound or loose leaf, sometimes in mimeo 
graph form, sometimes in privately-owned publications. 
and sometimes in press releases. Sometimes they ex 
isted only in a sort of “unwritten administrative law.” 
Rules and regulations, upon compliance with which 
either important privileges might have been obtained 
or freedom from heavy penalties might have depended, 
were amended and interpreted as formally or informally 
as they were originally adopted.”* 

The President of the American Bar Association, 
Honorable Arthur T. Vanderbilt, is quoted as having 
said that our administrative tribunals present the sit 
uation where “one body makes the rules of the game, 
plays the game as one of the teams, acts as umpire at 
the same time, and then writes up the newspaper re 
ports.” Let us consider first the making of the rules 
of the game. Reference has already been made to the 
tremendous number of executive orders and to the nu 
merous regulations adopted by the National Recovery 
Administration. But there are many other depart 
ments and officials in Washington having authority to 

4. 5 Bentham’s Works (1843) p. 547. 

5. Fairlie, Administrative Legislation, 18 Mich. L. Re 
181 (1920). 

6. Information as to the issue of orders before the Civil 
War is not available since the orders were not then kept 
the archives of the Department of State. 


7. 59 A. B. A. Rep. (1934) 555. 
8. Ibid. 553. 
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promulgate such rules and regulations, the “equiva 
lent to law.” The Agriculture Adjustment Adminis 
tration has issued and continue issue many regula 
tions, frequently complicated by supplements and 
amendments. The Labor Department has its series of 
immigration rules and regulations. The Treasury De 
partment issues many regulations under the Internal 
Revenue Laws and also under the Customs Acts. The 


1 1 


Postal rules and regulations are numerous and fre 


quently amended [he regulations of the Veterans’ 
Bureau fill several large volumes Under the Pure 


Food and Drug Act and related legislation, numerous 


regulations have been issued 

The Securities and Exchange Commission ma 
deny the right to market and issue securities and may 
order a broker or firm to cease business The S 
curities Exchange Act of 1934'? grants a very com 


prehensive rule-making power to this Commission and 
makes criminal and subject to s¢ 
lation of any rule or regulation made under the Act.’ 

The Federal Reserve Board fixes the maximun 


re penalties the vio 


} 


amount that can be borrowed from banks or brokers 
on stocks. All of us know that the Internal Revenue 
Regulations are at least as important as the Act itself 
The Social Security Board will deal with payments t 
ees and with all em 


upwards of thirty million empl 
ployers as well. The Maritime Commission deals witl 
all shipping. The National Labor Relations Board has 
authority to make, amend and rescind such rules and 
regulations as may be necessary to carry out the pro 
visions of the National Labor Relations Act These 
rules and regulations are effective upon publication “in 
the manner which the Board shall prescribe.” 

The Federal Trade (commission Act created a 
body to give detailed study ar regulation to certain 
trade practices.'** The powers of this commission hav 

, 


already been greatly enlarged, notably through the r« 
cent Robinson-Patman Act 
Occasionally, we must look to administrative rule 


and regulations in order to ascertain what is the statu 
tory law at a particular time. For example, Congress 
may authorize executive officers to decide when a stat 
ute shall go into effect or when its operation shall bi 
suspended. The Corporation Foreign Bondholders 
Act of 1933'*% provides that it “shall not take effect 
until the President finds that its taking effect is in the 
public interest and by proclamation so declares.” 

The United States Shipping Board was created 
by the Act of September 7, 1916,2® and its powers 
therein defined. Although Congress has never repealed 





Tillinghast, 287 U. S. 341, 345 (1932 


9 See Costanz 
10. See Smith 1 United Stat 292 U. S. 337 (1934) 
11. 48 Stat. 79, 15 U. S. ¢ \. 77th; 48 Stat. 895. as 


amended: 49 Stat. 1377-1378, 15 U. S. C. A. 780. See New 
York Times, Dec. 18, 1937, p. 27 

12. 48 Stat. 881; 15 U. S. C. A. Sec. 78(a) et seq 

13. Section 32 of the Act does provide that no person 
shall be subject to imprisonment for violating a rule or regula 
tion made under the Act if he proves that he had no knowledge 
of the rule or regulation but significantly this provision does not 
prevent the imposition of a fine wh y the terms of the Act 
may be as mutch as $10.000 

14. See for example, Burnet v. Guggenheim, 288 U. S. 280 
(1933), where a regulation adopted and promulgated by the 





Commission of Internal Revenue with the approval of the Sec 
retarv of the Treasur\ laved tl ontrolling part in th 
decision 

15. Sec. 6a, National Labor Relations Act, 49 Stat. 449 


29, U. S. C. A. 151, approved July 5, 1935. 
16. 38 Stat. 717, 15 U. S.C. A. 41, et seq 
17. 49 Stat. 1526, 15 U. S.C. A. 13 
18. 48 Stat. 74, 92, 95, U 


I 
i9. 39 Stat. 729, 46 I S. ( \. § 804 


that statute, the Shipping Board no longer exists. It 
was abolished by Executive Order No. 6166 issued 


1 > 


under the authority of the Act of March 3, 1933, 


c. 212.7° The Securities Exchange Act of 1934*! gives 


the Federal Reserve Board*? and the Securities and 
Exchange Commission** power to prescribe regulations 
“notunthstanding the provisions” of other sections of 
the Act. 

Congress has power to provid bedience 
of an executive regulation or order shall be a criminal 
offense even thi ugh the order or regulation was not 
promulgated until after the enactment of the statute.** 
On March 9, 1933, the first day of the special session 
of the 73rd Congress, the first act passed granted to 
the President broad powers to prescribe reg 


concerning gold and a violation of such reg 
’ 





was made punishable by a fine of $10,000 or imprison 
ment for not more than ten years. Many persons were 
prosecuted for violation of executive orders made by 


the President under this Act.*° 


Every lawyer recalls the decisi t Supreme 
Court of the United States in the Hot Oil case*® in 
which Mr. Chief Justice Hughes set forth in the court’s 


opinion that the prosecuting authorities and the lower 
courts were alike ignorant of the fact that a certain 
“aM 

it 


paragraph of the Petroleum Cock n the basis of 


which the proceedings were initiate nd tried in the 
courts below, had theretofore been eliminated by an 
executive order. In United States v. Smth,*™ indict 
ment was brought and an appeal taken by the govern 


the Supreme Court of the United States before 


ment t 
it was found that the regulation o1 the proceed 
ing was based did not exist.*’ 


ven officers of the government frequently do not 
know the applicable regulations In Nagel v. United 
States,*™* in which certain postal regulations were not 
noticed by the trial court, the appellate court said 

“No department ever cites its compilation of regula- 
tions to the judges. They are frequently amended, and, 


without special information from the department, no one 
can tell whether a particular regulation in some printed 
compilation was in force a year late It is a hope- 
less task for an appellate court to determine what such 
regulations were at any particular time 


On July 26, 1935, President «R evelt signed the 
lederal Register Act “to provide f the custody of 
federal proclamations, orders, regulations, notices, and 
other documents, and for the prompt and uniform 
printing and distribution thereof.”** This Act provides 
that the Archivist of the United States shall be charged 


with the custody and, together with the Public Printer, 


with the prompt and uniform printing and distribution 


of documents required or authorized to be published 
under its provisions. For this purpose a division is 


set up in the Archives Establishment with a director, 











20. 47 Stat, 1517-18, 5 U. S. C. A. § § 124, 126 

21. C. 404, 48 Stat. 881, 15 U. S. C. A. § § 78(a), et seq 
22. See paragraph (b) and (e) of § 7 

23. See § 12(e) 

24. See Avent v. United States, 266 U. S. 127 (1924 


which was an error proceeding from a judgment of our own 
United States District Court for the Southern District of Ohic 


fining the plaintiff for violating a rule the Interstate Com 
merce Commission 

25. See, for example, United Stat \ umpbell, 5 
Supp. 156 (D. C. N. Y. 1933 

26. Panama Refining ( v. Rya S 88, 412 
(19 

26a. 293 U. S. 633, 55 Sup. Ct. 65 (1934 

27. See, New York Times, Oct. 2, 1934 f 

27a. 145 Fed. 302. 306 (C. C. A. 2d. 1906 

28. H. R. 6323, 49 Stat. 500. 503, 44 1 S 
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appointed by the President, acting under the general 
direction of the Archivist. Provision is made for the 
filing with the Division of the original and two dupli 
cate originals or certified copies of any documents re- 
quired or authorized to be published. The date and 
hour of filing are to be noted. Copies are made avail- 
abie for public inspection. Copies of all documents 
must be transmitted immediately to the government 
printing office and are printed and distributed in a 
daily serial publication designated the “Federal Regis- 
ter.” The term “document” is defined in the Act to 
mean: 

“Any Presidential proclamation or Executive order and 
any order, regulation, rule, certificate, code of fair com- 
petition, license, notice, or similar instrument issued, pre- 
scribed, or promulgated by a Federal agency. The term 
‘Federal agency’*® includes the President and ‘any execu- 
tive department, independent board, establishment, bureau, 
agency, institution, commission, or separate office of the 
United States but not the legislative or judicial branches’.”’®° 

The Act provides that the Federal Register “shall 
be judicially noticed” and “may be cited by volume 
and page.” Any such document must be published as 
the President shall determine to have general appli- 
cability and legal effect. It is further provided that 
“every document or order which shall prescribe a pen 
alty shall be deemed to have general applicability and 
legal effect.” 

The Attorney General of the United States, in his 
opinion on certain questions arising under the Federal 
Register Act which were submitted to him by the 
President,** held that such documents required or au 
thorized to be published under Section 5 of the Act 
are valid and operate as constructive notice as soon 
as they have been filed with the Division in the Na 
tional Archives Establishment, as provided by Section 
2, and that publication is not essential to validity or 
to serve as constructive notice. It would have been 
better had the Act conditioned constructive notice not 
only upon filing but upon publication, as well. 

The Federal Register, if supplied with proper 
headnotes and adequately indexed and cross-referenced, 
might furnish a solution for the problem of getting ac- 
cess to administrative regulations.** Large discretion 


T 
i 
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29. The question has been raised as to whether the term 
federal agency” as defined in Section 4 of this Act includes 
wholly-owned Governmental corporations such as Reconstruc- 
tion Finance Corporation and Tennessee Valley Authority. The 
conclusion has been reached that they are agencies within the 
meaning of the Act but that they will not, as a practical 
matter, be affected by it since they possess no power at the 
present time to issue documents of the type required to be 
filed and published under Sections 2 and 5 of the Act (Memo- 
randum for Assistant Attorney General Dickinson, September 
21, 1935, at Apparently the administrative committee dis- 
agrees with the conclusion because the regulations prescribed 
by this committee, listing documents required to be filed with 
the Division, require the filing of all documents issued by Re- 
construction Finance Corporation pursuant to authority con- 
tained in certain specific sections of the acts creating this Cor- 
poration. Tennessee Valley Authority, however, is not required 
to file its documents unless it deems that they are “of general 
applicability and legal effect.” Such agencies as the General 
Land Office and the Office of Indian Affairs likewise are only 
required to file documents determined to be “of general ap- 
plicability and legal effect.” But who is to determine the 
general applicability of such documents, the agency or the 
administrative committee ? 

30. Section 4 

31. Ops. Atty. Gen., Oct. 21, 1935 

32. England has had the same problems as the United 
States, but began to deal with it as early as 1890. In 1893 the 
Rules Publication Act (56 and 57 Vict. c 66), providing for 
the printing of statutory rules and orders of a public and gen 
eral nature in the London Gazette, was passed 
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is delegated to the administrative committee composed 
of the Archivist, the Public Printer and a member of 
the Department of Justice appointed by the Attorney 
General. The decision of this committee on the de- 
tails of actual publication, such as the manner and form 
in which the Federal Register shall be printed, com- 
piled, indexed, bound and distributed, will determine, 
to a large extent, its practical usefulness. The judg- 
ment of this committee in selecting the documents to 
be published is limited only by the provision in the 
Act, to which reference has been made, that whenever 
a penalty is prescribed the “document” must be pub 
lished. 

The first number of the Federal Register appeared 
March 14, 1936. Since then, it has been issued daily 
on Tuesdays to Saturdays, both inclusive.** 

As the editor of the Federal Register himself de- 
clared, “The publication does not lend itself to avid 
reading.”*** Under the present scheme a table of con 
tents is printed in each daily issue ; monthly, quarterly 
and annually cumulative indexes are published, but 
they suffer from inadequate headings. A comprehen} 
sive cumulative index, amply furnished with cross ref 
erences, is essential. An inferior grade of paper is 
used in the daily edition, but the permanent edition 
employs a more durable grade. Some confusion in cita 
tion results from not using the same paging in the 
daily and permanent edition. Parallel tables indicating 
the change in pagination have been published in Part 
2 of the Federal Register for 1936. The permanent 
volume also contains a table listing all published doc- 
uments, with reference to related documents, consist- 
ing of amendments, supplements and revisions. 

The form of the daily issues of the Federal Register 
indicates that by a little editing, much improvement 
could be made. No headnotes appear in connection 
with the various items and only by reading them 
through can their contents be ascertained. No uniform 
set-up has been adopted. [For example, a Presidential 
order concerning tariff duties was printed in the form 
of a letter to the Secretary of the Treasury.** An 
order relating to freight routing occasioned by flood 
conditions appears under the caption “Interstate Com 
merce Commission.’’** 

The January, 1938, Index contains an item with 
regard to “special omnibus accounts” which is not in 
dexed under any of these three words but under 
‘Board of Governors of Federal Reserve System.” A 
number of Federal Trade Commission complaints and 
cease and desist orders are indexed under the names 
of the several respondents, but not under the headings 
of the subject matter of the several complaints and 
orders. It would be impossible to tell from examining 
this Index whether the complaints or orders relate to 
misleading advertising, misbranding of goods, price 
discrimination or to what. 

An examination of this Index to determine whether 
any rules of practice had been changed by any of the 
various federal administrative agencies would disclose 





33. Under Regulation XIV issued by the administrative 
committee documents which are filed in the office of the Director 
prior to one o'clock P. M., are published in the issue for the 
following day. Since the Federal Register is not issued on 
Monday, a document filed on Friday at two o'clock P. M. would 
not be published until the following Tuesday—a lapse of four 
days since the document became valid—and the person affected 
thereby might be subject to criminal penalties by reason of acts 
done during the four-day interval. 

33a. 3 Fed. B. A. J., 37 (1937) 

34. 1 Fed. Reg. 44. 

35. 1 Fed. Reg. 60. 
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nothing under the word “Rules” in the Index. But 
under “U” there would appear an item that the United 
States Board of Tax Appeals had changed its rules 
with regard to burden of proof. 

Would it not be desirable for such items to have 
brief headnotes and contain references to the statutes 
under which the rules are promulgated? 

The administrative committee of the Division, with 
the approval of the President, promulgated a forty 
seven page reference book of regulations specifying 
what documents shall be filed and published. These 
regulations specifically name the several federal agen 
cies which are required to submit their documents to 
the Division for filing and publication. A rapid calcu 
lation based on the Division’s regulations*® indicates 
that there are one hundred and fifteen federal agencies 
having delegated authority to issue documefits imple- 
menting statutes of Congress, that is, to promulgate 
administrative law, and that the legislative or other 
authority therefor is’ contained in nine hundred and 
sixty-four statutory provisions (including amend 
ments) and seventy-one executive orders or proclama 
tions.*7 More important, the regulations of the Divi 
sion require that the authority under which the docu 
ment is promulgated shall be cited in the body thereof 
If such authority could be summarized in a marginal 
or headnote and likewise appear in the cumulative in 
dex, the practical utility of the Federal Register would 
be much enhanced. 

In addition to provisions for the filing and publi 
cation of documents currently issued, the Federal 
Register Act also provides that each federal agency 
shall prepare and file on July 1, 1938, a complete codi- 
fication of all documents which have theretofore been 
issued and which are still in effect. It is the duty of 
the administrative committee within ninety days there- 
after to make a report upon these compilations to the 
President, who is authorized to publish the codifica 
tion in a special or supplemental edition of the Federal 
Register. 

Although the Federal Register is obviously im 
portant in itself, its establishment is notable in that it 
encourages the hope for further reform in the field of 
administrative law. Professor Felix Frankfurter re 
marked some years ago that administrative law “is 
hardly yet given de jure recognition by the English- 
speaking Bar and he added that “until very re 
cently even scholars treated it as an exotic.” The es- 
tablishment of the Federal Register may be the first 
step in bringing together the diverse parts that have 
heretofore been scattered and in creating a true system 
of administrative law 

The Bureau of National Affairs, Inc., a private 
organization engaged in publishing periodicals relating 
to current legal and economic subjects, is issuing semi 
annually a volume entitled “Administrative Interpre 
tations,’’*7* containing selected rules and regulations 
of the executive departments, boards and commissions 
of the federal government and their officers and counsel. 





36. As of March 11, 1936 

37. The power to make administrative regulations is sub- 
delegated by executive order 

Seven thousand, two hundred and sixty-four documents 
were published in the Federal Register from March 14, 1936, 


to December 31, 1937, by_eighty-two federal administrative 


agencies. The securities and Exchange Commission alone pub- 
lished during this period 2,236 documents 

37a. These administrative interpretations appear weekly, 
together with a survey of current law and news items in relation 
thereto, in The United States Law Week, published by the same 
organization. 


AMERICAN BAR ASSOCIATION JOURNAL 





formal action is taken. 


The rulings are segregated by the different agencies 
and the volume puts in one convenient place the more 
important ruling and regulations of these administrative 
departments and tribunals. There is furnished a de 
tailed table of statutes construed and applied on which 
the various administrative regulations are based and a 
rather complete topical index. All the rules and reg- 
ulations regarded by the publisher as important are 
included but the work does not purport to be a com- 
plete or comprehensive collection. 

Administrative agencies not only make the rules 
as before stated, but conclude with writing.up the 
“newspaper reports.” If the orders and regulations of 
the several departments and administrative agencies 
constitute the rules of the game, the decisions of these 
administrative tribunals or at least a summary of the 
action taken constitute the “newspaper reports.” Liti 
gation in courts requires lawyers to know both the 
statutory and case law involved. The Federal Regis 
ter and the proposed complete codification supplemental 
thereto will serve as a beginning to acquaint us with 
the “statutory law” of these federal administrative 
agencies. But we must also have ready access to the 
case law decided by them and here, too, much needs be 
done. Unless the decisions of these administrative 
boards contain specific findings of fact** and the orders 
based thereon, they may be of little value to the Bar. 

The disadvantages of administrative agencies have 
been summed up as “the lack of publicity which at- 
tends the work of most tribunals, the air of mystery 
and secrecy in which their deliberations are shrouded, 
the failure in most cases to give reasons for the deci- 
sions, or to publish reports of decided cases. .. .’”*% 

The Bureau of National Affairs, Inc., also pub 
lishes, among other things, labor relations reports “and 
a labor relations reference manual which, together with 
the official volumes of the decisions and orders of the 
National Labor Relations Board, furnishes a rather 
complete record of this board’s activities.” Such agen 
cies as, for example, Commerce Clearing House, Inc., 
and Prentice-Hall, Inc., also furnish releases of deci 
sions and other matters of interest in their respective 
labor services. 

In the February 11, 1938, issue of the Cincinnati 
Court Index, appeared a news item that employers 
have no reason to fear interference by the National 
Labor Relations Board which would result in the de 
feat of the employer’s effort to maintain normal disci 
pline among employees. Chairman J. Warren Madden 
is quoted as having said, that the board, after ordering 
an employer to offer reinstatement to an employee 
found to have been discharged for union activities, 
later investigated and found that the employee was 
under the impression that his reinstatement insured 
him a lifetime job without the necessity of doing any 
work. The conclusion of the officials of the board was, 
according to the chairman, that so far as they were 
concerned this employee could stay fired. Unfortu 
nately, no formal opinion was handed down. Much 
of the confusion in the minds of the Bar as to rights 
of employers under the National Labor Relations Act 
exists because the Board has a policy of rarely disclos- 
ing its decision in the thousands of cases where no 





38. We all recall the statement of Mr. Chief Justice 
Hughes: “An unscrupulous administrator might be tempted 
to say ‘let me find the facts for the people of my country and 
I care little who lays down the general principles’.” U. S 
Daily, Nov. 1, 1930. 

39. Robson, Justice and Administrative Law (1928) p. 288 
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Similarly, we recently represented a respondent 
on a complaint issued by the Federal Trade Commis- 
sion. After the complaint was filed and the case was 


at issue, considerable testimony was taken, the Trial 
Examiner made a report containing findings of fact 
and conclusions of law, briefs were filed with the Com- 
mission and oral argument had. The controversy con- 
cluded with an entry of an order by the Commission 
dismissing omplaint. No findings of fact or con- 
clusions of law were made by the Commission and it 
would be almost impossible for any one examining the 
final order published in the Federal Trade Commis- 
sion reports to understand just why the complaint was 
dismissed. Such an hiatus occurs in many cases. 

Lawyers must consult the decisions contained in 
the official ts of the Interstate Commerce Com- 
mission, Board of Tax Appeals, Federal Trade Com- 
mission, Federal Communications Commission, Federal 
Power Commission, Securities and Exchange Commis- 
sion, National Labor Relations Board and _ similar 
boards and agencies just as they must consult the de- 
cisions of our state and federal courts. It is absolutely 
necessary that the compilation of these decisions be ac- 
curate and complete; that whether relief or affirmative 

ordered or the proceeding merely dismissed, 
these decisions be sufficiently detailed to show the fac- 
tual and legal basis therefore and that, in any event, 
the decisions be made available through a system of 
advance sheets and permanent volumes, containing in- 
telligent headnotes, accurate indexing and adequate 
cross referencing. 

The situation with regard to the publication of the 
“enactments” of state administrative agencies is as cha- 
otic, so far as the publication of rules, regulations and 
orders is as prevailed among the federal 
administrative agencies before the Federal Register 
Act. The Ohio Supreme Court said in State, ex rel, 
Kildow, v. Industrial Commission of Ohio.®* 

“We are not unmindful that reasonable rules promul- 
gated by an inistrative body under a valid grant from 
the Legislature have the force and effect of law. Under our 
ever-expanding program we will even go further and recog- 
nize that such rules are a part of the law of the state.” 

Even a cursory analysis of the Ohio statutes shows 
officers, boards and departments 
have the authority to make administrative law. For 
example, the Department of Agriculture may adopt 
reasonable and proper rules and regulations to govern 
d to regulate the mode and manner 
of all hearings.*° The State Board of Health may make 
“special or standing ordefs or regulations . for such 
other sanitary matters as it deems best to control by a 
general rule.”*" The State Department of Liquor Con- 
trol is given power to adopt and promulgate all 
rules, regulations and orders necessary to carry out the 
Liquor Control Act. It is provided that each such rule 
shall be posted for public inspection in the principal 
office of the Department and a certified copy filed in the 
office of the Secretary Such posting and filing 
constitutes sufficient notice under the Act. It is further 
provided that the Board of Liquor Control may publish 
general rules and regulations in such manner as it may 
from time to time determine.*? 

The intendent_of Insurance has power to 
make and prescribe such rules and regulations as shall 
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580, 192 N. E. 872 (1934). 








9a. 128 Oh St. 573, 


3 
40. Ohio Gen. Code § 1098 
41. Ohio Gen. Code § 1237 
42. Ohio Gen. Code § 6064-3 


to him seem proper, subject, however, to the approval 
of the court.** The Civil Seryice Commission is au- 
thorized to put into effect rules for the classification of 
offices, positions and employees in the civil service of 
the state and counties and our statutes provide that 
such rules shall be printed for public distribution with- 
out specifying the time, method or extent thereof.** 
The Industrial Commission is given broad powers to 
make rules governing procedure, nature and extent of 
proofs and evidence.*® It is the duty of this Commis- 
sion to cause to be printed its classifications, rates, 
rules, regulations and rules of procedure and furnish 
them to any person on application. Under Section 
1465104, of the General Code of Ohio the fact that 
they are printed, ready for distribution to all who apply, 
constitutes sufficient publication thereof. There are 
similar statutory provisions in the case of the State 
Unemployment_Compensation Commission.*® 

The Tax Commision of Ohio is authorized to adopt 
rules and regulations to govern its procedure and regu- 
late the amount and manner of all valuations of real 
and personal property, hearings before the Commis- 
sion and the like.#? The Public Utilities Commission 
of Ohio is given like power in prescribing the mode 
and manner of hearings.** Under the Minimum Fair 
Wage Standards Act for Women and Minors, the Di- 
rector of Industrial Relations may issue directory or 
mandatory orders with regard to minimum wages in 
various occupations, applicable to women and minors, 
and the violation by any employer of a mandatory 
minimum fair wage order may be punishable by both 
fine and imprisonment.*® Under Section 154-45 m, 
after a hearing by the Director on making a directory 
minimum fair wage order mandatory, it is provided 
that he “may make the previous directory order or any 
part thereof mandatory and so publish it.” Here, again, 
neither the time nor method nor extent of publication 
is specified. Under Section 154-54 0, the Director may 
make modifications of, or additions to, administrative 
regulations. There seems to be no provision for the 
publication of any such modifications or additions. 

It is apparent that in Ohio we have considerable 
variety of administrative rules, orders and regulations. 
Severe penalties attach to the violation of some of them. 
Except for the provision in General Code of Ohio, Sec- 
tion 173-2, that all reports and pamphlets of any officer, 
board or commission must first be submitted to the 
Printing Commission for approval of its publication, 
there is no statutory provision applicable to the publica 
tion of the rules and regulations of state administrative 
agencies. Indeed, many of them are not required to 
publish at all. 

The Department Reports Publishing Company, a | 
private organization, publishes unofficially department 
reports of the State of Ohio in the form of a weekly 
summary of the activities of the thirty most important 
departments, commissions, boards and bureaus of the 
state. These reports are not complete, but they do con- 
tain the more important activities of our chief state 


43. Ohio Gen. Code § 634-6. 

44. Ohio Gen. Code § 486-9. 

45. Ohio Gen. Code § 1465-44. 

46. Ohio Gen. Code § 1345-13; § 1345-17 

47. Ohio Gen. Code § 1465-10. The Tax Commission put 
lishes a real property tax manual and personal property tax 
manual which contains the essential laws pertaining to these 
taxes and the regulations of the Tax Commission with refer- 
ence thereto. 

48. Ohio Gen. Code § 499 

5 


-6, 
49. Ohio Gen. Code § 154-45j; § 154-45r. 
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administrative agencies \ subject index is issued 
periodically for use i1 nnection with bound volumes 
of these weekly reports, which are published every six 
months. 

Commerce Clearing House, In Prentice-Hall 


Inc., and similar organizations publish loose-leaf_ re 
leases and data with regard to state taxation, trade 
regulation, unemployment insurance and the like; but 
these, too, are unofficial and only purport to furnish 
what the publishers regard as signincant. There are 
also available Gongwer State Reports, which purport 
im of activities of state cde 
partments.” They appear daily 
and contain, among other things, reports of proceed 
ings before the Public Utilities Commission of Ohio 


When it comes to the publication of the decisions 





to be a “daily compen vit 
i! mimeographed sheets 


of state administrative tribunals such as the Publi 
Utilities Commissior Tax Commission, Industrial 
Commission and the like, there even greater difh 


culty in determining the ‘‘state administrative case law 

General Code of Ohio, Section 614-46 a, requires the 
Public Utilities Commissiot1 
a written opinion setting fort} resumé of the facts 


te sted cases, to file 


upon which the decision is based, but there does not 
seem to be any requirement for the publication of 
these decisions.* The statutes do not even require 
the Tax Commission or the Industrial Commission to 
go this far. Although many of these administrative 
tribunals have expressly denied the application of the 
rule of stare decisis, its on would seem neces 
sarily to depend in practice upon the knowledge by th« 





Bar generally of what had been decided in prior cases 
New York publishes official State Department R« 
lecisions, opinions and rulings of 


boards and commissions 


ports containing the « 
the state officers, departments 
In addition to the bound volumes, advance sheets ar 
issued semi-monthl; These reports are issued pur 
suant to Section 451 of the New York Judiciary Lav 





blished unofficial] 


50. In Public Utilities Report , 
the more important decisior f the Pul Utilities Commiss 
of Ohio along with the decision f ateniiar eaility toerde aa 
commissions from other state 


which provides that the Governor, through and with 
the assistance of the Division of Budget, shall 

be compiled and published the decisions of the Public 
Service Commission, the Attorney-General, the Educa 
tion Department, the Board of Claims and such other 
rulings, regulations and determination of the various 


cause to 


state officers, boards and commissions, as, in his judg 
ment, the public interest requires. 

But the situation in other states is, in general, 
What should be 


done to give the rules and decisions of the various state 


similar to that prevailing in Ohio 


administrative agencies wider publicity 
rules and regulations, the states should have a Regist 
\ct similar to the Federal Register Act without r: 
quiring, however, such frequent publication. To pro 
vide uniformity, the Commissioners on Uniform Laws 
might well submit to the various state legislatures a 
recommended draft of a Uniform State Register Act 

As to publication of decisions, uniformity in the 


states would probably be difficult, due to the various 


administrative set-ups prevailing. But here in Ohio 
there would seem to be no good reason why the de 
cisions of general interest of the Tax Commission, In 
dustrial Commission and Public Utilities Commission 


should not be officially published just as are the opin 
ions of the Attorney-General.’ t 


Representatives fron 


the Attorney-General’s office or other appropriate con 
mittee could decide which decisions are of general 11 
terest 


Unless wider publicity and more effective publica 
tion can be given to the rules and decisions of all ad 
ministrative tribunals, federal and state, the develop 
ment of administrative law is bound to be hap-hazard 
Only by adequate publication of the activities of all 
these administrative agencies will members of the Bar 
and the general public have a clear understanding of 
the rules and an appreciation of the significance of the 
decisions and orders of our mal idministrative 


tribunals Applause. ) 





51. The opinions of the Attorney-General have not been 
published during the last two years because the legislature failed 


to appropriate the funds therefor 


LEGAL ETHICS AND PROFESSIONAL CONDUCT 


Michigan Bar to Consider Plan of License Renewal 
for Lawyers 
HE Committee on Legal Education and Admi 
sion to the Bar of the Michigan Bar has recom 
mended that the Bar give consideration to a 
plan which would require a lawyer to apply for a 
permanent renewal of his license a number of years 
after his admission. It is reported that a carefully 


worked out plan along this line will be presented to 


the State Bar at its next annual meeting. Such an 
idea was discussed in Michigan several vears ago, 
but the word “probation” was used in connection 
with it and this seems to have given an erroneous 
impression of the purpose of the proposal, and the 
matter was dropped. The report of the committee 
is devoted mainly to a discussion of the advantages 
that some license renewal plan would bring to the 
profession. It points out that, notwithstanding the 
care which bar examiners and | 


to prevent admission of persons without a sound 


aw schor Is exercis¢ 


ethical attitude some such indiv iduals are certain to 





be admitted The report states that ne’s chat 


acter has not fully developed at the normal age of 
admission to the bar. It cannot be told then whether: 
one will yield to temptation to dishonest conduct 
until that temptation has been presented. If there 
fore all persons admitted to the Bar in the future 
were required at a stated interval after admission 
to have the license made permanent, the conduct of 
the individual during the interval (say of three 
years) could be carefully investigated.” 

The report also notes that many persons who 
pass the bar examination do not immediately engage 
in practice and that such persons under special cir 
cumstances at some later time may undertake to 
practice “without experience and with many of the 
benefits of the legal education lost through passage 
of time. 


“A general check-up of the persons actually en 
gaged in practice.’ the report states, “which would 
result from the adoption of such a plat ould give 
the bar and the courts needed information regard 


ing the members of the legal professior 
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The Responsibility of Lawyers 


Honorable Frank F. Adel, Associate Justice of 
the Appellate Division of the Supreme Court of the 
State of Ne York, recently wrote a letter to the 
Queens County Bar Association Bulletin in which 
he set forth in forceful language the responsibility 
of lawyers respect to our institutional progress 
and the security of our institutions. He said: 


[ am convinced that the stitutional progress of our 
people lies in the hands of the legal profession. While it 
may be said that many of the great contributions to our 
institutional development have been suggested by laymen, 
the practical adaptation and acceptance of them have been 
brought about lawyer But forms and constitutional 
arrangements, | ever contrived, are worthless unless 
given meani! nd utility by popular support 

‘The security of our institutions is in the sentiment 
which maintaihs them. There are many tasks and oppor- 
tunities to challenge the lawyer of today, and it is clear 


that if law 
ment, others 


not direct the course of legal develop 


ips less qualified, will. The legal method 
} 


is steadily beit uperseded by the administrative method. 
Until lawyers devote to the improvement of the substantive 
and procedural law the same zeal and ingenuity exhibited 
by scientists at nventors in the perfection of mechanical 
appliances, we may expect law to lag behind social prog- 
ress. Ther much reason and opportunity to improve 
the law as there is to repair machinery. Instead of wait- 
ing until th patient public came forward with law 
commissions and boards, it seems an alert bar might have 
suggested refor to hold legal business within the judicial 
svstem 

“Lawyers can do much toward maintaining respect for 
the law Phe in make the court more efficient through 
reform of procedure. They can change the attitude of the 
public toward tl Iministration of justice by making trials 
less a game lisplay of forensic skill, and more of an 
inquiry into the truth 

“You will be shocked s appalled, to learn that 
during the last two years the Ist and 2nd departments, 
59 lawyers we lisbarred, 34 suspended, 44 struck from 
the rolls by « t, and others censured. This roll of dis- 
honor is a sa flection on the bar; but to the credit of 
the bar it must e said that all these offenders were driven 
rom the har bv t honorable members of the bar.” 


Responsibility of Lawyers in the Matter of 
Character Affidavits 

The Appellate Division of the Supreme Court 
of New York recently had occasion to criticize at- 
torneys who take lightly the matter of making 
affidavits of good character for persons who seek 
admission to the Bar. In the case of In re Partnow, 
2N. Y. S. 2d, 553, the court denied admission to an 
applicant, after he had passed the bar examination, 
because he had attempted to obtain admission to 
the Bar by impersonating another and by fraudu- 
lently obtai1 that other person’s academic tran- 
script from Columbia University and so changing 
the name thereon as to make the transcript appear 


to be his ow1 


The apt int had furnished affidavits of good 
character from lawyers In connection with this 
matter, the court said 

“There i nother feature of this case which cannot 
be passed unnoticed. Three attorneys by affidavit, have 
certified to the good character of this applicant. The aff 
davits of two of them contain untrue statements, in effect 
giving support to the fraud perpetrated by this applicant. 
One of thet ubmitted an affidavit of good character 
and ideal home life. testified before the committee that he 
had known the pplicant for ‘several’ vears and that his 

le contact th him was through the Young Men’s 





Hebrew Association of Williamsburg. He testified that 
he had never met the applicant’s father, mother, brother, 
or sister, and that he did not know that he was married. 
He never visited the applicant’s home, and the applicant 
never visited his home. That, however, was in direct con- 
tradiction of the statements made by him in his affidavit, 
in which he stated that he knew the applicant’s wife, 
mother, father, brother, and sister; that he visited the ap- 
plicant at his home at least once in each week since their 
acquaintance in June, 1925, including the 247 Stockton 
street address; that he came in contact with the applicant 
‘at least once and at times twice each week since 1925 
met either at his home or mine’ and observed his home 
environment; and that in his home he was ‘a Chester- 
fieldian model of this present age.’ The affidavit is almost 
entirely false and was admitted to be false by the affant 
in his testimony before the committee. The affidavit by 
the other consists of a gross exaggeration of facts. He, 
too, alleged, under oath that he visited the applicant at 
No. 247 Stockton street. Before the committee he admitted 
that he had no recollection of visiting him at that address. 

“Those who make affidavits are held to a strict ac 
countability for the truth and accuracy of their contents. 
Lawyers, particularly, should be helpful to the court in its 
endeavors to keep the profession free from those unfit, 
rather than obstructive in thwarting the efforts of the 
Character Committee by verifying affidavits with reckless 
disregard for the truth.” 

The Court referred the matter of the false state 
ments by the attorneys to the district attorney and 
the grievance committee of the county in which 
each lawyer resides for appropriate action. 


Power of Character Committees Increased by 
Statute in Connecticut 


Adequate investigation of the character of those 
who seek admission to the Bar is generally conceded 
to be of the greatest importance. In many places, 
however, such investigation is a mere formality and 
sometimes consists of no more than the submission 
by the applicant of a specified number of statements 
that his character is good. Sometimes these state 
ments are required to come from lawyers or judges 

The passage of a statute in Connecticut last 
year, giving the Standing Committee on Recom 
mendations for Admission to the Bar the power to 
use the process of the court to compel the attend 
ance of witnesses and the production of books and 
relevant papers in investigating the character of ap 
plicants for admission to the Bar, is heartening evi 
dence that the importance of serious and thorough 
character investigation is at last coming to be ap 
preciated. 1937 Supplement to Connecticut General 
Statutes, Section 832d. 

The same result may be achieved through Su 
preme Court rule, inasmuch as the power of that 
Court to regulate admissions to the Bar is now 
almost universally recognized. This method has 
the merit of being simpler. It is now being effec 
tively used in Illinois. 


Admission to Bar Denied Because of False State- 
ment as to College Record 


The Appellate Division of the Supreme Court 
of New York recently denied admission to an ap- 
plicant who had passed the bar examination for the 
reason that he falsely stated that he had withdrawn 
from the University of Maryland because he had 
sufficient credits to enter law school, whereas he had 
been dropped for copying answers during an exami- 
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nation. He also wrote the registrar a letter sug the profession. For his conduct in this matter, he should 
gesting that questions in the certificate to be filled be disciplined. 

“At the time the officers entered respondent's office 
Odessa Simpkins was making a copy of the names from the 
official jury list. She was admittedly the secretary of re 
spondent. This was a part of her duty. It was being 
performed for respondent. While performing this duty, 
she admitted to the officers that these jury lists had been 


1 
} 


out by him for submission to the bar committee be 
so answered as to conceal the true facts. In re Green- 
blatt, 2 N.Y.S. 569 


Missouri Court Disbars Lawyer for Combination of elivered to the office for some time by West ‘ “ 
Professional Misconduct had been directed by respondent to copy the names, and 
; ; : pay West for bringing them over. 

\ Bar Committee of the Supreme Court of Mis “The respondent, in his brief, contends that this testi- 
souri charged Verne R. C. Lacy with professional mony is rank hearsay and should not be considered. It is 
misconduct, as follows 1) t ale of real estate our opinion that the testimony was ad t is the 
held in trust and conversion of the proceeds; (2) declaration and admission of an agent reference to the 

‘ : <a ‘ hecinece af her oS enn tons Thie duty had heer ssioned 
attempting to bribe a juror while representing Paul DUS'™ f her principal. This duty had m acsig Ae 
‘ : ° Eg . ‘ her and she was engage n performing it at the time ea 
Richards charged with the kidnapping of Alex 7 ’ noful ad . ee. gh PB - —- y* os 
° 1 ¢ . rongit at Vas being *rpetrated i ma nadianap 
Berg; (3) inducing a court employee, for a consid - a ws eves? ow ot oe ee : ) 
5 . olis cr St I k .@.,. 104 Mo 4/4, &© Lo vb YY92Z 


eration, to permit him to make a copy of names to 


° . . . ‘er rea > a¢ . + the ( qommissione 
be summoned for jury service; (4) associating Paul Concerning the last count, the eae 





. . “FD. . - Sz ic : 
Richards with him in the practice of law and caus uid 
P ; : , , “ he — © Te , $029 Deed Bichaeda 
ing Richards to act in the capacity of an attorney in On the 16th day of February 1932, Paul Richard 
. int was an attorney at law ar vas the ind 1 been for 
various matters in which Lacy was attorney, knov aS an a torney ta ind wa ; 
ing that Richards had been disbarred from the ee ee oe er sigreage ely ben 
Pe 7 city of St. Louis; that prior to su ate id been 
“aC ce aw “ ae + 1 
practice of law. ; P accused, and charged, in an indictment returned by the 
\ special commissioner found that each of these = grand jury of the city of St. Louis, with participating in 
charged had been proved and recommended disbar the felonious kidnapping for ranson one Alex Berg 
ment. The Supreme Court adopted as its opinion that he went to trial in this case on the above date, and 
the Commissioner’s report, findings of fact and con respondent represented him in the trial of said cause, and 
clusions of law In re Lacy. 112 SW. (2d) 594 therefore knew all the facts in the case ind that due to 
In the course of his opinion the Commissioner said charges, and the facts developed therefrom, disbar 
had said: ment proceedings were instituted against Richards in the 
P : Supreme Court of the State of Missou which resulted 
‘In his brief and argument, the respondent has pro : oo , , 
‘ : in his disbarment from the practice of law in t State 
ceeded on the theory that thi in adversary proceeding I a J 222 7 £2 79 
— ; In re Richards, 333 Mo. 907, 63 S.W. 2d 672. Subsequent 
We do not so understand it It i n investigation by the to th isharment of Paul Richard ; “vet , 
7 " . . LO e daisbarmen O aul -naras trie res] I eTit OOK 
court into the conduct of one of its officers and is neither . re See its : — 
“te? ; : ; him into his office, where, the testimony ows, he inves- 
a civil action, nor a criminal proceeding, but a proceeding , 
. ° " . ? . : . . tigated and exXal lined the law ror rest ndent nterviewed 
sui generis, the obiect of wl s not to punish the : - 
= , witnesses, advised clients, wrote contracts, prepared plead 
offender, but to protect the court . : : ‘ : : 
“se , , . , ngs, and, in fact, attended to all of th ener Ince work 
The admission to the Bar 1 license to practice : . ; 
‘ , - 4 of a lawyer incident to his protession 
his profession does not confer upon one any vested right 6 ' , , ; 
. ; : : , In his brief, the respondent admits that Ric 
to continue in such practice. | right to continue in the ' , . ' : 
ti is d | ] i fit 1 ards, subsequent to his disbarment, was it s off that 
yiractice s depnet ent wt nm his remaining : | : ( sal , ee¢ . ° - 
Aneta , ; Sigg ig Ps cage agp he did investigate and examine the law for him; that h 
person to exercise the privilege It is the duty of an , . 1: 
a ae - A nterviewed witnesses, advised clients. wrote ontracts, and 
attorney to assist in upholding the integrity, dignity, and a pee ge ; ; » alied eager “Pass , 
parity of the court They are entitled to these special prepared pbriets; ut respondent co tel it su work 
= ie besge , : > * ; vas not performed for him by Richar is an attorney, but 
privileges, under the law, for the purpose of enabling then “s. , é 
, : f ; is a clerk We are unable to view t relation in the 
to be useful to their fellow citizens in the ascertainment light cor led } lent. Ricl | 
; ; > : light contended by responden Ri wyel t 
prosecution, and etense o} legal ind equitable rights, but. ' “44 -" ; _ : . 
; required a man with knowledge of the law to the work 
when the conduct « n attorney discloses that he is an 1: ' ; : Se A 
which it was shown he performed. | irds could not 


unfit and unsafe person to be intrusted with the responsi 


“ph ; - Megs ate have performed this work, if he had not a knowledge of 
hilities and obligations of an attorney. his right to continue : - “ ig : ; pete, 6 
— - Eg the law. In taking Richards into his office and permitting 
in the enjoyment of his professional privileges may and ,. a . cs a. 
= ’ ° 7 WA} > him to do the work heretofore de cribed, the re spondent 
ought to be declared forfeited. When such facts appear aT - hor 
-. ape : Ae egg impliedly at least vouched to his clients and for the public 
it is the duty of the court, by virtue of its inherent power . . 1:1: : oD: 1 
: : ; the honesty, integrity, ability and trustworthiness of Ricl 
to control the conduct t its affairs, to investigate and TY ae 4 p : 
- ; ; : dese : : irds Che respondent was permitting Richards to perfort 
inquire into such conduct. The inquiry should not be lim “met 2 ue : . “i 19 ' , 
. “err , , . . ” duties which the Supreme Court had prol ted him fro1 
ited or circumscribe v the strict rules of evidence ye 9 


j , é gi loing. The respondent was impliedly recommending Ricl 
Concerning the third count the Commissioner ards. as worthy of trust and confidence. to his clients an 


I 


said: the public, while the Supreme Court had just said that he 
“Why did respondent desire these lists. and what pur- was unworthy of such confidence and trust and unfit t 

nose would they serve? Why did he spend his monev fot practice law. It is therefore, impossible for us to approve 

this information. and would it enable him to obtain bette such conduct and we think that respondent should be di 

results in the trial of his cases? Would such informatio -iplined.” 

enable him to obtain an unfair advantage of his adver 


saries? We are unable to make answer to these questions hi : , ; 
The lawvers. although officers of the court. did not know Chicago Bar to Advise Prisoners in Respect to 


vho was to appear for urv service until on Monday of Selection of Counsel 


the wees «whan ‘su senre were ‘ Z ¢ tn ne . : 
: week woes ju were to appear tor hl The Chicago Bar Association plans to hand 
n opdtaining this tntormation, th responc 101% : . .- ee ‘ . ° 

. eon. eae . ae lent violated a every prisoner in the county jail a card advising him 
rule and custom which had existed for years. He caused _ 


: , , : ‘ : , : that he has a constitutional right to select his own 
a trusted employee, who had been in active service fot ‘ 
lawyer. 


many years, to violate his trust He knowingly violated Be. , P , 
the rule and custom of the clerk of circuit court and sheriff The card explains to tne prisoner that he must 
His conduct excited criticism and brought reproach upor hire a lawyer if he has the money to do so or can 
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procure it; that if he has no money, he may request 
the court to appoint the public defender or some 
other attorney to represent him. The card also ad- 
vises the prisoner to notify his nearest relative of 
Ss incarce! he nature of the charge against 
im and the amount of bail required and during 
vhat he iy be seen 
Reterri 1 this action by the Association, 
Charles R. |] ton, Chairman of the Committee on 
Wetense ¢ I ners, said: “Persons accused of 
crime, ether guilty or not, are entitled to make 
their o n the vital matter of retaining 
coun () pose is merely to inform prisoners 
heir constitutional rights in this respect.” 


Amended Canons of Ethics Under Consideration 


Preside1 


nderbilt’s request a few weeks ago, 


addressed to pt! dents and secretaries of State and 
local bar ass tions, that they bring the amended 
Canons of Ethics to the attention of their respective 
associations receiving a gratilying response 

For the purpose of acquainting members of the 
Nevada State Bar with the changes in the Canons, 
they were ré ly reprinted in the Nevada State 
Bar Journal th the suggestion that the members 
of the association familiarize themselves with them, 
with a view to their early consideration for adoption 
n thi s ( 

Phe ! Canons ere also recently re 
printed yetre Bat Quarterly prefaced by 
the statem«¢ t the State Bar of Michigan is re- 


uesting t gan Supreme Court to adopt 


these ne ( ns as governing the profession in 
Viicl al 

Phe ( the State Bar Association of 
Wisconsin a irried the amended Canons, urging 
their obse by all lawyers. The Secretary of 
that Association proposed to mail copies of the re- 
ised Cano1 ny lawyer interested in obtaining 
1 cop 

The ( ee on | egal Ethics and Profes- 
sional Cor the Ohio State Bar Association 
ecent te equest the State Bar Association 
to urge the preme Court of Ohio to adopt the 
umended Canons of Professional Ethics, and the 


of Judicial Ethics. The Canons of 
Judicial Ethic id never been adopted in this state 


Lawyers and Usurers 


In its Advisory Opinion No. 141, the Board of 
(;overnors of the State Bar of Oklahoma ruled that 
It is unprofe nal for an attorney to represent on 
a retainer a ration engaged in the short time 
yan busines ere it is known that the corporation 
engaging in taking, receiving, reserving and 
charging usurious interest. This conclusion was in 
ccord witl ts previously announced Advisory 


Opions No nd No. 14. In concluding the latter 


nion the B said 
\ busine iation by member of the State Bar 
Oklal | 1 | k. that one whose course 
t busine ( luct ntrary to the usury statutes of this 
tate, is u ember of the State Bar and ten’s 
bring t to disrepute 
Lawyers and Neon Signs 
The Committee on Professional Ethics of the 
State Bar of Michigan was recently asked whether 


it is proper for attorneys to use neon signs. In 
Opinion 11 it had held that the use of a neon sign 
eight feet high and thirty inches wide and letters 
six inches high would be improper advertising and, 
in Opinion 14, that the use of a neon sign suspended 
inside an attorney’s office window, containing his 
name and noting that he is a lawyer, would be im 
proper advertising. The Committee said: 

“We are of the opinion that a neon sign, or any sign 
having a similar means of unusual illumination, is a more 
conspicuous manner of designating the location of a law 
yer's office than is proper; that such signs are in general 
use as advertising mediums and that the use of such sign 
by attorneys must be construed as advertising and are 
therefore prohibited.” Opinion 33. 

This conclusion appears to be required by the 
statements with reference to other matters made by 
the American Bar Association’s Committee on Pro 
fessional Ethics and Grievances in Opinions 43, 53 


Lawyers and Bold Face Type 


The Cleveland Bar Association has answered 
inquiries by the Cleveland City Directory and the 
Ohio Bell Telephone Company as to how lawyers’ 
names may be properly listed in these publications 


Answering these inquiries the Cleveland Bar Asso 
ciation said: 
“The most effective way to clarify the questions which 


you have raised is to state to you that in view of the fore 
going ruling, these things, and only these things, may be 


done by lawyers in placing their names in the Cleveland 
City Directory 

“| \ lawyer's name, home address, business address 
and the name of the firm of which he is either a membet 


or an associate may be listed in the alphabetical listing ot 
your directory, in type that is no different than the typ 
used for the listings of all other persons in said alpha 
betical list 

“2. Law firms may likewise be listed in the alpha 
betical list in your directory with the firm name and it 
place of business, said listing is in the 
size type as all other lists in the alphabetical list in your 
cirectory 


so long as same 


) 


“3. As to the classified listings, lawyers may be listed 
in alphabetical order under either the heading ‘Lawyer 
or ‘Attorneys’ and law firms may likewise be so listed, such 


lists to include the place of business of all sucl For a 
charge, a law firm may list the names of its members and 
associates in your classified list. All of the foregoing is 
to be in type that is no different from the type used for 
the listings of all other persons in said classified list 

“4. ‘Under no circumstances may any lawyer or firm 
of lawyers, or group of lawyers insert in your directory 
a business card, regardless of whether said business card 
is in bold face type or standard size type or any other 
type. 


“The only exception to the above is that a firm of 
lawyers or an individual who qualifies in the practice of 
patent law or admiralty law may be listed as such separat 


the general classified list of lawver 1 
and for such listing a charge may he 


and apart fron 
your directory, 
and paid.’ 
THE COMMITTEE ON PROFESSIONAI 
ETHICS AND GRIEVANCES, 
Herscuet W. ARANT, Secretary 


Binder for Journal 
The JOURNAL is prepared to furnish a neat and 
serviceable binder to members for $1.50. Please send 
check with order to JourNAL Office, 1140 N. Dearborn 


St., Chicago, II. 
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A SUMMER SCHOOL 


By Haro.tp P. SELIGSON* 





ASSOCIATION 


FOR LAWYERS— 
“PRACTISING LAW COURSES” IN NEW 
YORK ANNOUNCE PLANS 


JOURNAL 


7 In typical Cases Lhe Cases dealt 
with are not the unique, once-in 
a-lifetime sort but are rather 


those which arise most frequently 
in dailv practice. 
Typical of the 
that on Jncome 
(except Saturday a1 


courses iS 
Tax given daily 


Sunday ) 








‘ ’ ; i? 


success ol ( ractising Law Courses 


ing the past six years 


HE ul con 
ducted in New York City dut 
has created a nation-wide interest in this new de 
\t the last 


follow 


velopment in legal education tor lawyers 
convention of the Am« in B \ssociation. 


ing an extensive report by the Section on Legal Edu 
cation, a resolution was adopt that the Association 
should sponso! encourage a nation-wide 


program of post-admission education for the 
benefit of the legal profession 
The soundness of the basic idea of the Practising 
Law Courses—that practising attorneys desire and need 
concentrated courses of instruction along practical lines 
is proven by the attendance of over 800 lawyers 
last year at the courses in New York, and by the suc 
cess of the briefer courses given in Toledo, Philadelphia, 
San Francisco and Los Angeles 
instruction available to law 
concentrated 


In order to make sucl 
yers practicing in other jurisdictions, a 
9 day summer session of the Practising Law Courses 
will be held in New York City from July 5th to July 
15th. The courses will be given in the air conditioned 
halls of the Hotel Astor, convenient location at 
Times Square will enable those attending not only to 
benefit by the instruction offered, but avail 
themselves of the recreational advantages of New York 
City. 
The lectures will be 
phere of professional discussion by attorneys in active 
practice in New York City. Each has had the benefit 
intensive specialization in his particular 
lecturers have selected not only fot 
their knowledge of their specialties but also because of 
their ability material in clear, inter 
esting and concise fashion. The lecturers are the reg 
ular staff of the New Practising Law Courses 
Since the lectures deal 1 the practical work 
of the attorney rather than with problems of theoret 
ical law, differences in local law, experience has shown 
are not of great importance. The material presented 
is applicable to all jurisdictions. The substantive law 
dealing with each problem discussed will be briefly out 
lined by the lecturer but the emphasis will not be on 
rules of law. The lectures are not concerned with 
rules of law but rather primarily with the detailed step 
by step exposition of the employed by spe 
cialists in handling the practical problems which aris« 


whose 


also to 


given in an informal atmos 


of years of 


field. The been 


+ ie 
their 


to pres¢ nt 


‘ | 
\ =i 
1 OTK 








tor of the Practising 
und a member of the Sub 


ucation of the A B.A.’s Set 


*The writer is the founder and dire 

Law Courses in New York City 
Committee on Advanced Legal 

tion on Legal Education 
1. See American Bar Association “Year Book 1937,” pp. 364 
964; “American Bar Ass ation urnal,” March, 1938, pp 
200, 221; April, 1936, p. 231; October, 1937, p. 777; “Ameri 
r, 1935, p. 90; 





can Judicature Society Journal,” Octobe Febru- 
ary, 1936, p. 142; April, 1936, p. 172: February, 1937, p. 215 
“Tulane Law Review,” December, 1937, p. 108: 


“New York 
1938, p. 62; “Cali 


Bulletin,” Marct al 
May, 1937 


March 


Association 
Journal,” 


State Bar 
fornia State Bar 
p. 109. 


1937, p. 58; 


from 9 to 1l A. M Che course 
begins with a general survey ol 
the lederal tax system, in which 


the income tax law is considered 
ie laws dealing with ¢ 

heritance and other 
discussion of typical income tax problet 
Such matters as the 


taxes taxes lhen tollows a 





ods of minimizing taxes 


ing of gross and net income for tax purposes, 

of accounting, computation of income and tax are ex 
plained. Items which may be deducted from gross 
income, net income, or from the tax itself are pointed 


out and illustrated. A valuable feature of this 
will be a detailed exposition of the new corporation 
tax law now before Congress. Methods of tax avoid 
ance are illustrated throughout the course Practice 
and procedure in tax cases before the Treasury De 
partment, the Board of Tax Appeals and the Courts 
are outlined. An opportunity is afforded for round 
table discussion. 


The lectures are given by four tax 


specialists, one of whom is a certified public accountant ; 


e mrimatr 
een primar4 


The course 





the others are lawyers. 





designed for the practitioner who has done little 
any, income tax work. 

From 11 to 1 P. M. the course in Bankruptcy and 
77-B Reorganizations is given. It begins with an ai 
alysis of the financial condition of ty 


Then follow discussions of methods of negotiating 
with creditors, types of creditors’ control and a brief 





discussion of the bankruptcy law, inclu 
under Section 74, ordinary bankruptcy an 
tions, and reorganizations under Section 77-B and 
The course includes the preparation of bank 
petitions and schedules, appoint 
and trustees, 21-A examinations, 
proceedings, turnover proceedings, prefer 
ulent transfer actions, discharge in 
In the discussion of 77-B, 
gage reorganizations as well as reorganizations of in 
dustrial corporations are considered step by step. Thi 


organization and representation of bondholders’ con 


tion 77. 
ruptcy 
ceivers 


ment of re 
] 
reciamation 


ence and fraud 





typical real 


mittees and stockholders’ committees are discussed 
and various plans of reorganization analyzed. Through 
out the course practice and procedure are explained 
and strategy and tactics considered. The lectures in 
this course are given by four attorneys who specialize 


in the field. 

During the morning session there will also be of 
fered a 9 lecture course on Real Estat: 
11 A. M.) in which, in addition to a detailed considera 
tion of the provisions commonly employed in contrac 


(from 9:30 t 


for the sale of real estate, mortgages, deeds a1 
instruments, title closings, proceedings for 
tion of real estate taxes, F.H.A. loans and other phases 
of real discussed Particular atten 
tion is given to the negotiation and preparation of long 
term with chain 


course the business aspects of real estate 


estate work are 


leases stores, etc Throughout the 
transactions 
are explained. 

Unique features are the Trial “ours 
Trials Clinic. From 11 to 1 each day lectures are given 


and the 











PRACTICING LAW CouRSES 


on preparati 
evidence, the trial 


trial, including preparation of the 
brief, use of preliminary motions, 
expert witnesses, etc. Courtroom procedure and tac 
tics, including selection of the jury, opening, presenta- 
tion of both plaintiff’s and defendant’s cases, methods 
of direct and cross-examination, motions during the 
trial, summation, requests to charge and motions after 
verdict are discussed and illustrated by examples from 


typical tort and contract cases; and suggestions are 
made as to tactics to be employed under various cir- 


i 


cumstances 


To supplen the lectures, those desiring training 
in trial work may attend either the afternoon (from 
30 to 10:30 P. M.) 


2to5 P.M r evening (from 
f tl which is designed to af- 


SE 


sessions of rials Clinic, 


ford actual experience and skill in the mechanics and 
technique g cases. Members of the class par 
ticipate activ it each session, and themselves go 
through eacl the steps of typical trials from select 
ing juries, opening to the court or jury, putting in 


proof including methods of proving loss of earnings, 
value of property, 

evidence X 
count, legal 
expert 


weather conditions, introducing into 
and other photographs, books of ac- 
instruments and They ex- 


questions, 


aSK 


] 


records, etc. 
hypothetical 
employ various methods 


amine 


tnesses, 
cTross-@€Xan 


Itnesses ar 


+ 


for testing itnesses’ memory, veracity and knowl 
edge; they make objections and take exceptions, con 
duct redire rebuttal examinations, sum up, etc 
The Trials Clinic is not a lecture course. Those attend 
ing learn to ti ses as a result of their own partici 


pert supervision and criticism. To as- 


rtic ipation bv « acl 


pation under e> 
sure frequent lawver,. two sections 


of this cours« be given 


Accountancy for Lawyers (given from 2 to 4 
P. M.) is a course many practitioners welcome. It 


ral certified publi who 


Is given accountants 


have had extensive experience working with lawyers 
the basic elements of 
the interpretation of balance sheets 
Consolidated financial state 


Types of surpluses and reserves, 


It begins with a discussion of 
accounting practice, 
and operating 
ments are explaine 


} ] 
t cis 


various met] 


statements 
yf dealing with depreciation, types of 
the treatment of good will and simi- 
Among the problems con 
ropriety of dividend payments and the 


sinking funds 
lar matters are 
sidered are the 


{ 
and 
discussed. 
determinatiot net income for tax purposes or under 


the terms of an indenturs \n interesting feature of 


the course is the consideration of registration §state- 
ments filed with the S.E.( The course is essentially 
practical and may well be taken in conjunction with the 
Income Tax course referred to above and the course 


in Corporate Practice. 


The Corporate Practice Course (given from 4 to 


5:30 P. M particular value to attorneys who 
represent banks, trust companies, stock brokers, etc 
The four who lecture in this course are asso 
ciated with large corporation law offices in New 


York City r) 


client desires to 


e course begins with a typical problem 
merge four corporations in the farm 
machinery business operating in various states In 
considering the legal, 
in this situation, discussion is had of the selection of th 
state of incorporation, available types of capitalization, 
underwriting and distributing the securities, prepara 
tion of forms and practice before the S.E.C., prepara- 
nation of corporate mortgages and trust 





practical problems 


hinancial and 


tion and exat 
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indentures. The course is of particular value to those 
representing large corporations. 

The course Labor Relations (given from 5 to / 
P. M.) is particularly timely. It is given by attorneys 
who represent employers as well as those representing 
labor unions. The organization and operation of vari- 
ous types of labor unions and employers’ associations, 
collective bargaining, negotiations of contracts with la 
bor unions and the terms of such contracts, strikes, 
picketing, boycotts, lockouts, removal of plants, etc.. 
are discussed. The National Labor Relations Act and 
other applicable statutes are carefully analyzed and 
practice and procedure before labor boards are ex 
plained and the rapidly developing substantive law in 
this field is discussed. The course is designed to in 
form attorneys as to what to do when representing an 
employer or a labor union in the various situations 
which commonly arise. 

Another novel course is that on /nvestments. It 
is given (from 5:30 to 7 P. M.) by bank officers and 
security analysts. After considering the relative merits 
of stocks and bonds as investments and a description 
of the various types of securities, the lecturers explain 
the use of the various security manuals and statistical 
services. Typical industrial, public utility and com 
mercial corporations are analyzed from the investor's 
point of view. Attendance at this course will enhance 
the attorney’s knowledge of corporate finance and will 
aid him in understanding the relative merits of various 
securities offered for the investment of trust and estate 
funds 

In the evenings (from 8 to 10 P. M.) for those not 
attending the evening session of the Trials Clinic, le« 
tures on the following subjects will be given : 

Preparation of Negligence Cases (July 5th) ; Trial 
of Negligence Cases (July 6th); Brief Writing and 
\rgument of Appeals (July 7th) ; Matrimonial Matters 
(separation, divorce and annulment, etc.) (July 8th) ; 
Secured Transactions (loans secured by assignment of 
accounts, pledges, etc.) (July 11th); Insurance (rep 
resenting insured on life, fire, burglary and other poli 
(July 12th); Estate Planning 
surance trusts, etc.) (July 13th). 

The evening of July 14th will be devoted to a 
dinner at which outstanding law school professors, 
judges and attorneys will speak. Group luncheons will 
be arranged so as to provide opportunity for the law 
yers attending to get to know one another. 

The recreational facilities in New York City and 
the nearby seashore, as well as air conditioned lec 
ture halls, dining rooms and hotel rooms, outdoor Phil 
harmonic concerts and other summer features of New 
York City should make attendance at the courses most 
pleasant. 

These courses are conducted under the supervision 
of an Advisory Council consisting of eminent bar asso 
ciation leaders, judges and law school professors. Th« 
courses are not endowed but are self sustaining. A 
moderate tuition fee will enable those enrolling in the 
Summer Session to attend as many of the courses as 
they may desire. Copies of the prospectus, giving tui 
tion fee and describing each of the courses in detail, 
may be obtained by addressing Practising I-aw Courses, 
150 Broadway, New York City. 

It is believed that the summer session 
unique opportunity to members of the Bar to employ 
their summer holidays for the enhancement of their 
professional background and skill. 


cies ) (wills, gifts, in 


offers a 

















’ “THE NATION’S PRINCIPAL REPOSITORY OF 
LEGAL LITERATURE” 


As a Result of the Activities of the Association’s Special Committee on Facilities of the Law 
Library of Congress, Members Seem to Be Growing More Conscious of the Usefulness as well 


as the Enormous Requirements of This Important National Institution—Recent Benefactions 


to Some of the General Divisions of the Library Contrasted with the Comparative Neglect ot 


the Law Collection 


Current Needs now Being Provided for by Congress—House Joint Res 


olution in regard to Holmes Bequest, Presented by Chairman Sumners of the Judiciary Com 
mittee, and Now Pending in Senate Should Have Active Support 


By Hon JOHN [¢ 


Chairman 


dred years old. By a fortunate coincidence, the 

American Bar Association held its meeting that 
year in Washington; and after the members and thei 
distinguished foreign guests had attended the dedica 
tion of the Supreme Court Building, they went to the 
Library of Congress to view the notable exhibition of 
rare books, manuscripts and photographs which had 
been prepared in their honor, among them books from 
Jefferson’s library, little docket books of Chief Justice 
Marshall, letters of Marshall, Clay and Webster relat 
ing to law suits, and other legal memorabilia. 

This visit to the exhibition marks the first inter 
est taken by the American Bar Association officially in 
the national law library. With few exceptions up to 
that time the members of the bar had given scant no 
tice to the Law Library save to avail themselves of its 
facilities in the old court chamber at the Capitol, when 
they were engaged in arguing cases before the Su 
preme court. It was generally assumed that the Law 
Library possessed a copy of every American law book, 
although a few interested members were astounded to 
learn that it was deficient in many respects and its 
appropriations were insignificant. This general apathy 
on the part of the bar was in marked contrast with the 
attitude of the medical profession towards the Army 
Medical Library. Although the latter had been estab- 
lished four years after the Law Library, with the steady 
cooperation and aid of the medical societies and of 
individuals, by 1900 it had grown to be the largest 
and most valuable library of its kind in the world. At 
the present time it actually possesses more than twice 
the number of volumes and pamphlets contained in the 
Law Library and is probably much larger than any 
single law library in the world. 

Tardy though it may have been, the American 
Bar Association, at its Washington meeting, first took 
notice of the neglect of the national law library and 
the imperative necessity of its development. Accord 
ingly, a resolution was adopted by the Association au 
thorizing the appointment of a “Special Committee 
on the Facilities of the Law Library of Congress.” In 
its report submitted at the next general meeting to the 
American Bar Association, the Committee proposed the 
adoption of a resolution which tersely outlined the pol- 
icy of the Association toward the Law Library. This 


fg 1932 the Law Library of Congress was one hun- 
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Committee on Facilities of Law Library of Congress 


resolution, as adopted, declares in part that the Asso- 
ciation favors “‘the continued development of the facili- 
ties of the Law Library to the end that it may become 
the nation’s principal repository of legal literature and 
sources of research.” In other words, nothing more 
is asked for the law collection than an inte 

to that displayed by the government and 


1 


organizations in the collections of other 


rest, similar 
professional 
r branches of 
learning as, for instance, medicine, American history, 
fine arts, cartography, aeronautics, etc 
The Special Committee has been zealous and un 
tiring in its efforts in behalf of this objective The 
Chairman has testified at the Hearings of the Appro 
priations Committee of the House of Representatives 
on two occasions, and the other members have fre 
quently made written statements urging 


' 
ore adequate 


appropriations for the Law Library. Moreover, spe 
cial meetings have been held in Washington during 
the meeting of the American Law Institute and the 


Law Library has been visited by them. I am happy 
to state that in response to these representations the 
Congress has gradually increased the appropriations 
oO a point in keeping at least with the requirements 
of the Law Library insofar as the current legal pub 
lications of the world are concerned. 

The Special Committee has also called attention 
in its annual reports to the various ways by which the 
membership may serve the Law Library, urging pat 
ticularly the donation of scarce and uncopyrighted ma- 
terial, and of funds for the establishment of expert 
assistance and bibliographical facilities. Furthermore, 
the membership has been apprised of the interlibrary 
loan service whereby lawyers may borrow through 
their own bar or public library, or have photocopied, 
such law texts or scarce material as may not be avail 
able at home. 

All of these efforts were bound to b 
the membership of the Association would seem to be 
slowly but surely becoming conscious of the 
as well as the enormous requirements of the national 
repository. There is yet one feature—the suggestior 
of Hon. William S. Culbertson, my 
which will eventually do much to publi 
Library, its facilities and its needs. This consists in 
the authority obtained at the Columbus meeting of the 
House of Delegates, for the Special Committee to 


and 


ze the Law 














HE NATION’S PRINCIPAL REPOSITORY OF LEGAL LITERATURE” 


duce state and local bar association officers to have 
committees appointed in such organizations for the 
same purpos« that pursued by our own Special Com- 
mittee. It ratifying to know that thirty or more 
of these associations have already appointed similar 
committees, others are in process of appointment. 

The efforts of the Special Committee on behalf of 
he Law Lil are to be highly commended and are 
bound to Ie results commensurate with the im- 


subject and the reputation and dignity 
of the legal profession, It is re however, that 
our members do not take a more 
this matter and assist in having the 
ittee carried out in a manner worthy 
Association occupies 


grettable, 
active interest 

aims ot the Cor 
American Bat 


of the position the 
in publi life 

\ marked contrast to this state of affairs may be 
noted in resp ome of the divisions of the general 
Library. Among the recent benefactions which have 


National Library are endowments 
sum of $350,000 for chairs of Ameri 
fine arts, geography, music and 


these bequests enables the 


accrued to 
amounting to 
can history, a¢ 


The ncome 


nautics, 
poetry. from 
Library of Congress to enlist the 
guidance or advice in developing the 


services of experts 


necessary |! 


collections of the respective fields Substantial sums 
amounting te ut $150,000 have been bequeathed for 
the purchase ks relating to aeronautics and His 


panic literature 
The Library owes 


benefactress 


ts popular music auditorium to 
has estab 


the gvenerosit ot 1 who also 


lished a large trust fund to provide chamber music for 


the peopl Here they may listen to the exquisite 
tones of the finest Stradivarius instruments. These, 
too, were donated by a benefactress of the Library, 


together with a substantial endowment fund to be used 


for the arrangement of concerts, so that the public 
may be able to hear these world famous instruments, 
Noteworthy is al recent legacy of the famous Amer 
ican artist, wl left his entire estate, valued at more 
that $350,000, together with his collection of prints 
and etchings to the “United States Government for 


Prints of the Library of Congress.” 


came to the Library from a 


the Division 


Another bequest 


recent 


well-known patron of letters who established a large 
trust fund for the creation of a Hispanic Division of 
the Library at chair of poetry The outstanding 
collection of Hebraica—now comprising more than 40,- 
000 volumes—hbegan through the initial gift of 15,000 


Deinard Collection. The realm 
was greatly enriched when a few 
ag name is famous 
throughout the world for benefactions, gave 
he sum of $450,000 to be used in copying every record 
tory of America found in European 


tomes, known a the 
of American 
ago a_ philanthropist, 


years whose 


library 


relating to the 


ind Latin American archives. He also gave an addi 
tional $250,000 for the assembling of a Union Cata- 
logue of the books of all the important libraries of this 
country and the main libraries abroad. The catalogue 
s indispensabl research. These are only a few 
illustrations of what can be done Annually there are 
gifts of funds, books and manuscripts which indicate 
in increasing interest by the American public in the 
National Libra Rarely, however, has any substan- 
tial gift of books or funds been made to the Law Li- 


brary. In fact, since the establishment of the Library 
t Congress Trust Fund Board (See U. S. Code Anno- 
tated, Title 2. Se 154) of a total of $1,500,000 given 
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to the permanent endowment of the Library, not one 
cent of it has come to the Law Library. 

Not all of these gifts have come from individuals ; 
frequently grants have been made by foundations and 
associations. For example, the American Council of 
learned Societies makes grants from time to time for 
some special research in the humanities to be carried 
on under the Librarian of Congress. The Trust Fund 
Board Act which empowers the Board to accept and 
administer such gifts, bequests or devises of property 
for the benefit of, or in connection with the Library, 
its collections, or its service as may be approved by 
the Board and by the Joint Committee on the Library, 
also authorizes the Librarian to accept in the name of 
the United States gifts and bequests of money for im 
mediate disbursement in the interest of the Library, 
its collections or its service. More than $2,000,000 has 
been received since 1926 for immediate disbursement 

There are doubtless those who will say that law 
books and bibliographical facilities, the indispensable 
tools of legislators, are so basically necessary to a na 
tional law library that the required appropriations 
should be provided by the government, and not by 
private individuals. At first glance that may seem to 
be true. The Congress is now providing, and indeed 
should continue to provide, funds sufficient for the cur- 
rent needs of the Law Library, particularly as far as 
primary and important secondary sources of the 
world’s legal literature are concerned And 
portion of the library has been moved to the Supreme 
Court Building to supply the Court and the bar with 
working collections, a small but ample appropriation 
has been provided in order to supply the justices and 
the lawyers from out of town with the statutes, re 
ports and fundamental treatises. The field of 
however, is so closely related to the other social disci- 
plines that in order to understand its history and phi 
losophy, the scholar should have access to cognate 
material, as well as to every printed work or manuscript 
obtainable in the sphere of law proper which has a 
bearing on the development of the science from the 
12th century to the present era. This vast field in- 
cludes many rare items and manuscripts which it ts 
hardly possible to acquire by the expenditure of public 
The demands of current needs in the appro- 
not ina 
legal 
with 


since a 


law, 


funds 
priation are so great that the Law Library is 
position to attempt the acquisition of even rare 
Americana. A should not compete 
the collector and deprive him of the pleasure of pre- 
On 


government 
senting such treasures to .the public. occasions 
departures from this policy have been made by 
of special appropriations, as was done by the Con 
gress in 1930 in acquiring a collection of incunabula 
for $1,500,000, or the British Museum in expending 
£100,000 for the Codex Sinaiticus. In both cases, the 
hooks were purchased because the failure to do so at 
the time would have meant a definite loss of excep 
tionally valuable items for the respective national |i 


means 


braries. 

However, it is not only books that may be the 
subject of gifts or endowments; chairs, consultantships, 
and special bibliographical facilities are equally indis- 
pensable. The lack of these experts and bibliographical 
apparatus are being generously supplied in the general 
Library, as noted above, by the donation of funds for 
the establishment of chairs and consultants. In 1935 
this Association adopted a resolution favoring the es- 
tablishing of a Chair in Criminal Law and Criminology 
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in the Law Library, and the Spe 
urged that consideration by 
need for chairs also in 
and Administration, Com 
tional but so far 
swered 

Through the amazingly lil 
late Justice Holmes, who left his 
about $250,000 to the U. S. ¢ 
Bar 


to 


parative 


tne piea 


Law, 


1rOVE 
Association is oftered 
the 


ican 
tunity 


t 
ALi 


increase usefulness o 


by supporting the passage of House Joint Resolution 


ongt 


19 at the present session of ( 
tion, presented by Chairman 

Judiciary Committee, provides tl 
of Justice Holmes be transferred 
Congress Trust Fund Board, 
be used to build up a collection of 


lat 


ant 


AMERICAN BAR ASSOCIATION JOURNAL 


the bz 


Constitutional Law, Public Law 


CTAal 


Hatton Sumners, 








ial Committee has 
given to the ciations have taken similar action. The 


| louse 


il be 
tion again passed the 


What a pity it would be if the Sumn 
should fail to be reported by the Senate 


interest on the part of the leg: 


This 


Resolu 
of the 


mittee for lack of 
fession and this unparalleled opportunity to es 
a lasting and fitting memorial to the great jurist 
be lost! 


Let us hope 


the residuary estate 
the Library of 
the income 
books on jurispru 


there¢ iT 


that the American Bar Asso 


at Los Angeles in 1935 and many state and local 


of Representatives on 


Law, and Interna- June 7, 1937, and again it is reposing the Libra: 
has remained unan Committee of the Senate. 

Sentiment in the Congress, as well as among the 
| testament of the members of the bar, is strongly in fave f this dis 
residuary estate of position of the Holmes legacy. Despite the apparent 
rnment, the Amet lack of opposition, it is not likely to pass the Senate 
exceptional Oppo! at this session of ( ongress unless the mem ership of 
f the Law Library the Association become more active in its support 


resoiution 


dence to be known as the “Oliver Wendell Holmes’ will not lose this opportunity to enrich the collections 
Collection.” of the Law Library of Congress and that our members 
It was first proposed during the 74th Congress will remember increasingly the importance and value 

I S >”. 


and passed the House of Represen 


iection. 
end and, therefore, d 
tion went recot 


ied in Commit 


on 


to be held in the grand bal 
the l 
p. m. on that date, following 
he 
standing members 

The Chairman of 
John B. 
following speakers 

Hon. Arthur T. 


luncheon 


room of Mavflower Hotel a 


will made by 


addresses 
of the bar 


the SECTION 


Bullington, will intro 


Vanderbilt. Pre lent 


However, after being refet 
Committee of the Senate, it remaine 


he Joint 


active individual and collective 

both immediate and future 
taken advantage of for the proper 
of the 


without ob 
the Library 
d unreported at the 
tee. This Associa 
Resolution 


tatives of our 
order that 
earnestly 

quate endowment 


red to 


research 
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national resources for 


assistance 


possibilities 


1 


e% 


i! 
| 


l 


ve 


and ade 


y 
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(Continued from page 345) 
Subject: “The Work of the American Committee, and all members interested 
law Institute in this problem, to test t subsequen 
Hon. Key Pittman, Senator from Ne- hearings of the subcommittee of the Ju 
ida and Chairman of the Senate For- diciary Committee 
eign Relations Committee Subject: Senator -Logan. Chairman of the sub 
“Our Foreign Relations.” committee, then said, “You will please 
His Excellency Seftor Dr. Pedro advise the President of the Ar \ericat 
Martinez Fraga, The Ambassador of Bar Association and Dean Pound that 
Cuba to the United States. Subject: this committee is trying to do something 


Study of the ¢ 





{ omparative onstitu- ca . — » matecae th- : ‘ 
of the American Bar Association. Sul tion pe? the United States and Consti- se plbengprrseicin ; say a ' a hel 
ject: “The Cleveland Conventior tions of Pan American Countries.” BoP es it sie i lew. Salle - n ja 

Hon. George Wharton Pepper, Pr Mr. William R. Vallance is chairman ] ah ca ble ” B. a ee nee = an 
dent of the American Law Institute of the committee on arrangements pderagdero yl meaape xara —- 
” sideiciene teats here a bill that is an improvement over 
this bill in any respect, we will be very 
P glad to accept it We are ving to ge 
WwW hin lon IT etre something started Ve have been work 
C g fv Ir ing ten years without even a hearing 
“he ne _ Dae con, 0 hac 
Administrative Court Bill Hearing tee on Administrative Law, appearing he seg es renee se s 
PETE tectatis cay bare wenees before the Senate subcom- sion. You may deliver that messag 
: mittee, explained that the committee of 
noon ae eee a subcommittes ol which he was a member had been di Details of Measure 
the Senate Judiciary ( en ttee on urn rected to draft a bill along the lines The Administrative Court der t 
bill introduced by Senator Logan (S. indicated by the House of Delegates and pending bill would be composed t 
5676) vie establish a | nited States aes urt submit it to the Board of Governors for eleven justices at salaries of $12,500 pe 
of Appeals tor A ministt ore here approval before being introduced in year. They would be expected t 
may be further hearings and it is uw Congress He mentioned the expecta- ceive, decide, and expedite appeals fro 
Gerstood that the _ ae iS not ¢ tion of the President of the Bar Asso- Federal COmmissio!1 adm istrative au- 
re mipaces passes & ts & ssion OF ciation that the draft would be ready thorities, and tribunals in wl tl 
Congress but merel} to be deve oped as to! submission to the Board of Govern- United States is a party ofr ] in 
far as may be, with the idea of getting ors for its action in May of this year; terest.” This court would take ovet 


an acceptable bill ready for enactment 
at the earliest feasible date 
R. McGuire, of the Ar 


\ssociation'’s Sp 


Colonel O. 
ican Bar 





nd conveyed the President’s further functions of both the Circuit 


wish that the opportunity be offered District Courts but only in the 
Dean Pound, of Harvard University, cases stated. Its jurisdiction w 
irman of the Administrative Law extend to disput etwee! 




















gants even thoug sing out of ad 
ministrative t101 I Government 
officials. 

Senator King tht uizzed one of the 
witnesses for tl proposal ‘Your bill 
is for the purpose of cutting off judicial 
review resulting rt of apotl S 
of administrative ver judicial pr 
cedure l vas ‘I do not 
think s What illy want to d 
to s lify tl itter.”” The wit 
nes t vas no ison 
whv t , he ibulat 
iS 1s tne . \ppeals eve 
voing | the H iv I 

slan é e litigants t 

expense f comit Washington. It 
was ¢ ined t t bill did not di 
rectly give e or any less bus! 
ness to boards su s the Board lax 
\ppeals, but it thought it would 
discourag ringing about 
uniformity and procedure 

One of the emphasized by 

| Colonel McGuire hat the Associ 
| tion’s ¢ tt nistrative Law 
felt these administ e cases should g« 
through fhe | irt of Appeals 
is the 1 eing in the inter 
st ¢ r of democracy 
ind in line th t view that the ad- 
ninistratior ment should be 
kept a lose t { ¢ ple as pt ssible 
His quotation of former Attorney Gen 
eral S oe effect that it was 
1 the dut the ( ernment lawyer to 
see that uSsTICE lone in all n itters 
1 he handle I erely to win his 
ise, Vi favor received by the sub 
b o1 ec nm Ww ide of 
Se the lean P d, wh 
il vas t Siana, s tol 
at vite hin e the subcommit 
ng e¢ ited that his testi 
i no. Gg at a iat time 
p Chere ition that ic] 
et furthe American Ba 
os A ssc to g in pre 
er paring t ¢ tion will be gratefully 
rv eCcelve 
. Lobby Investigation Committee 
The avalat egrams which de 
ig feated the reorgar tion bill has left 
number of trails in and around Wash 
ngt ¢ fight the local tele 
ap é ng facilities were ovet 
dex extent that iny of 

e night tte ges had to be re- 
. . t nd brought ver 
ere it ds T the wee, 
mal our vy the next - 
ng é varmest trail from 
that ¢ the nvestigatior 
) é dent iggestior 
that telegrams were the 

© esult of 9 ‘sition to the 
val itior 

\¢ € itor M I ttee is peen 

i ictive urs estigation and 
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has had before it a number of the off- 
‘ers of the National Committee to Up- 
Constitutional Government which 
founded by Mr. Frank Gannett, 
newspaper publisher of Rochester, New 
York; but he says that this is not the 
organization whose contributors’ tax re- 
turns are sought through a recent presi- 
dential order. That order and a Treas- 
ury Department order appeared together 
in the Federal Register, the latter or- 
der directing collectors of internal rev- 
enue to cooperate with the lobby investi- 


' 17 
101d 


was 


gating committee in such manner as it 
might request. The former reads as fol- 
ows, in part: 

“By virtue of the authority vested in 
is hereby ordered that income, 
excess-profits, and capital stock tax re- 
. .. Shall be open to inspection by 
the special committee to investigate lob- 
bying activities, United States Senate, 
or any duly authorized subcommittee 
thereof, for the purpose of, and to the 
extent necessary in, the investigation of 
lobbying activities in connection with 
the so-called ‘holding company bill,’ or 
iny other matter or proposal affecting 
legislation which such committee or sub 
committee is authorized and directed to 
make by senate resolution 165 such 
inspection to be in accordance and upon 
compliance with the rules and regula- 
tions prescribed by the Secretary of the 
[reasury in the Treasury decision re- 
lating to the inspection of returns by 
that committee, approved by this 
date.” 

Two days after the Department’s « 
der, there was introduced in the House, 
H. R. 10228, to provide for the registra- 
tion of lobbyists. 
sons employed to carry on publicity, 


me 


turns 


me 


r 


It would require all 
per 
propaganda or lobby activities before 
Congress or any of its committees, with 


the intent to influence the passage or 
lefeat of legislation, or persons who 
have accepted or agreed to perform 


such activities, whether compensated di- 
rectly or indirectly for their services, 
to file with the Vice President and the 
of the Senate and with the 
Speaker and Clerk of the House, before 
engaging in such work, a sworn state 


Secretary 


ment giving the names and addresses of 
the persons for whom they are working, 


the amount of their remuneration, the 
names of the persons engaging their 
services and the time for which em- 


ployed. Penalties for violation of any of 
the bill’s provisions might be a fine of 
$1,000 or imprisonment for one year or 
both. This bill would be effective thirty 
lays after its enactment. 


Monopolies Good and Bad 
It does not appear, the 
Communications Act, that Congress was 


in passing 


-onvinced that two radiotelegraph cir- 


cuits are necessarily better than one, 





concluded the United States Circuit 
Court of Appeals for the District of 
Columbia. The Court that 
such view “would be as strange as a 
belief that two telephone systems, or 
two railroads, are necessarily better than 
that 

worse than 


reasoned 


one. It is obvious two 
are sometimes 
times the traffic will not support two; 
and even when it there may be 
inadequate individual and social com- 
pensation for the wastes of duplication.” 

The Court recognized that the Com- 
munications Act forbids the licensing of 
firms which violate the anti-trust laws 
However, it concluded that the act does 
not apply to the radiotelegraph business 
the “policy of free competition,” 
that the act has a contrary policy. 

This decision upheld the Federal 
Communications Commission’s order of 
refusal to grant to the Mackay Radio 
& Telegraph Company, Inc., a license to 
operate a radiotelegraph service to the 
public directly between stations in this 
country and stations of the Norwegian 
Government. It was contended for the 
appellant that a monopoly of the tele- 
graph business the United 
States and Norway was held by RCA 
Communications, Inc., and therefore 
public convenience, interest, or necessity 


concerns 


one, Some 


will, 


but 


between 


justified licensing a competing company. 
The Court, by this ruling, declines to 
apply the anti-trust laws to the business 
of sending messages by radiotelegraph 
to foreign countries. 


Justice Cardozo to Recuperate in 
Country 


Associate Justice Cardozo left Wash 
ington on April 26 to spend the Spring 


and Summer with Judge and Mrs. Irv- 
ing Lehman, at Port Chester, New 
York. He and Judge Lehman were 
on the New York Court of Appeals 


together before his appointment to the 
Supreme Court in 1932. The Justice’s 
doctor predicts that he will regain his 
old vigor and be able to resume his seat 
upon the Supreme Court. 


Death of Marshal Green of United 
States Supreme Court 
Frank Key Green, Marshal 
United States Supreme Court for 
last twenty-three years, died on April 
26. He had the distinction of being 
the oldest Supreme Court employee in 
point of service. 3orn October 21, 
1876, he received an appointment as a 
Court page on October 2, 1891. Ten 
years later he was appointed Librarian, 
a post he held until January 5, 1915, 
when he became Marshal. Mr. Green 
was graduated from Georgetown Uni- 
versity Law School in 1899 with the 
degree of LL.B. and was admitted to 
the District Bar in 1900, but 
practiced During years 


of the 
the 


never 


his of 


law. 





| 
| 


A ance nee 
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service he became a familiar figure 
and was known particula 
courtly manners. 

Chief Justice Hughe innoun 
death on April 26, and paid a tribute 
tc him for his long and faithful serv 


to the Court. He brought to the 
charge of his duties, he said, not 

the advantage of his ability and tl 
ough acquaintance with the 

the Court, but an unfailing 

kindness which won the _ estee: if 


those who had been brought 

tact with his oftice Hi iame belo gy 
on the honor roll of those who had 
given themselves through long 

to the service of the Court with con 
plete devotion to its interest \s a 


token of respect to his memory the 


Court, after attending to certain neces 
sary matters, adjourned unti 


ing morning. 


Resolution on Effective Date of 
Rules of Civil Procedure 
SENATE 
hearing was had before a subcom- 

Senators O’Ma- 
King, of Utah; 
and Burke, of Ne- 


the 


Judiciary Committee 
consisting of 
honey, of Wyoming 
\ustin, of Vermont 

resolution to postpone 
effective date of the Federal Rules of 
Civil Procedure which otherwise will 
become effective either on September 1, 
1938, or three the 
adjournment of the current session of 


mittee 


braska on a 


months following 


the present Congress, whichever is 
later. The reasons advanced for the 
postponement were that since numerous 
statutes would be superseded by the 


rules, those statutes should be repealed 
by Congress, and that the members of 
the Senate had not study 
the rules. At that there 
peared as witnesses in opposition to the 
resolution of postponement: Attorney 
General Homer S. Cummings, President 
Arthur T. Vanderbilt of the American 
tar Association, Congressman Hatton 
W. Sumners, of Texas, Dean Herschel 
W. Arant of the School of Ohio 
State University, former Attorney Gen- 
eral William D. Mitchell, chairman, and 
Edgar B. \ d- 
visory Committee appointed by the Su- 


had time to 


hearing ap- 


Law 


Tolman, member of the 


preme Court to draft and submit the 
rules to the Court. 
In opposition to the postponement 


the Attorney General said that Congress 
by the Act of June 19, 1934, had re- 
quested the Court to submit to the Con- 
gress, uniform rules of civil procedure 
for the United States district 

that the Court had been by a 
committee of distinguished law scholars 
and experienced practitioners, who in 
turn had called to their aid the federal 
judges and local committees of the bar 


courts: 


aided 


AMERICAN BAR 


in every judicial district; that the rules 
submitted by the committee to the Court 


represented the general accord of the 
legal profession; that Congress would 
probably not be able to devote to the 

ynsideration of the rules even a frac 
tion of the time given to them by the 


bench and bar, the Advisory Committee, 
ind the Court 


therefore, that the rules should go into 


} 
i 
that it would be desirable 


effect without further delay so that the 


many advantages of a simple, uniform 
procedure might be realized and what- 
ever faults were found after they were 


ASSOCIATION JOURNAL 


put in operation ght be cured by 
amendment of the 

No witnesses wert support 
of the resolution; and the hearing was 
adjourned subject to t i] f the 


chair. 


Supreme Court’s Meeting Dates 


The United Stat Supreme ourt, 
after its session Monda lay 2nd, is 
to take a recess unt Mla 16tl Ad 
journment date ot t present term has 
not, at the time this is rittet een 


determined 


upon 


How Sate Driving Brings 


CASH REWARDS 


$11.67—J.T 
attorney, 229 E 
Ave., Milwaukee, 


look at an insurance 


Drought, 
Wisconsin 
writes: ‘‘] 
com 


pany the same as | do a 
bank. I Want the best and 
strongest I can find. That’s 


why I insure my Ford sedan 
in Lumbermens. And they 
paid me an $11.67 dividend 
this year, too. The only time 
I had an accident, which | 
never considered my fault, 
they demonstrated a prompt 
and efficient claim service.” 


Lumbermens policyholders are care- 
fully selected, no matter what they’re 
insured for—auto, compensation, 
public liability, boiler explosion or 
other casualty. They’re the ones 
who go along, year after year, with 
less than the average number of ac- 
cidents. Every year since organiza- 


LUM BE 





tion, Lumbermens has paid policy- 
holders generous dividends made up 
of savings resulting from low losses, 
economical management, and safety 
engineering. Lumbermens plan is 
worth investigating. Call the Lum- 
bermens representative. Or mail the 
coupon. 


RMENS 


Mutual Casualty Company 


Save with Safety in the **World’s Greatest Automobile Mutual’’ 


Puvision of Kemper Cnswra VACk 


MUTUAL INSURANCE BUI 





LUMBERMENS MuTt 


careful drivers have 
Speedometer warning 
symbol of the ““Not-Over 
50°"’ Club, a voluntary 
motorists’ movement to- 
ward safer driving. Mem 
bership is free. Send cou 
pon 4 free emblems 


Send informatic 
Name 
Address 


rc 
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! 
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I 
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1 
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J 


Cily— 








; MAIL THIS COUPON TODAY! 


Mutual Insurance Bldg., Chicago, Illinois 


tails on other forms of L 


LDING, CHICAGO, U.S.A. 


AL CASUALTY COMPANY 








Please send FREE booklet, telling w 250,006 
saved money on aut« € J ce ina send de 
mbermens casualty rance 
m on the “‘Not-Over-50" Club ABA-9 
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treatment will give you the information you need. The 
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BRANNAN’S NEGOTIABLE INSTRUMENTS LAW 




















SIXTH EDITION © @ @® REVISED AND ENLARGED BY FREDERICK K. BEUTEL 
HE continued multiplication of author- Two New Features 
ities since 1932 has made necessary Commissioners’ Notes: These valuable notes, which 
a new 1938 edition of Brannan’s Nego- seem to have been lost to the profession for twenty years, 
. have been includ in this edition. This is the first time 
tiable Instruments Law rag A rs wed ee ee 
Like its predecessors this sixth edition lems of interpretation of the Act h ve been a embled 
of Brannan is ably and carefully written. inder one cover 
The law is arranged in such a practical English Bills of Exchange Act: An re 
and common-sense way as to be readily his edition is the inclusion of the complete English Bills 
found by the busy lawyer and trial judge. t Exchange Act. Tl my reler E. A 
This new and improved edition will prove thug cere comer a al pater a the 
invaluable to courts, practitioners, stu- 1. Sine been ee ee ee oa 
dents and teacher Price: only $10.00. has appeared in Braman 
ONE LARGE VOLUME ¢ 1450 PAGES ® THE W. H. ANDERSON COMPANY © CINCINNATI © PUBLISHERS 
Tenth Annual Meeting of ber of this Bar, and as a member permitted to do so because of insuffi- 
of the United States Senate who op- cient qualification. 


Nevada State Bar—No- 
table Addresses 


HE Tenth Annual Meeting of the 
State Bar of Nevada, held at Reno, 
Nevada, on March 25 and 26, 1938, was 
considered one of the best meetings held 


to date. More than fifty per cent of the 
practicing attorneys were in attendance. 

The meeting had several outstanding 
features, 


one of which was a most in- 


formative and able address given by 
Hon. P. A. McCarran, United States 
Senator from Nevada. President J. M. 
McNamara introduced Senator McCar- 


ran as a former Chief Justice of the 
Supreme Court of Nevada and a mem- 


LAW BOOKS 


NEW AND USED 


Our stock is one of the larg- 
est in the Country and we 
receive as soon as pub- 
lished all the late and gen- 
eral text-books. 

We buy LAW BOOKS of 
value. 

Your inquiry about anything 
pertaining to LAW BOOKS 
will receive prompt atten- 
tion. 








® New Spring and 
Summer Bulletin 
mailed on request. 


THE HARRISON COMPANY 
Law Book Publishers 
Atlanta, Georgia 
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posed the reorganization of the Supreme 
Court of the United States. Senator 
McCarran, in acknowledging his in- 
troduction, expressed his appreciation 
to the State Bar for being accorded the 
privilege of again addressing his fellow 
attorneys of Neveda. 

He then delivered an able and schol- 
arly address on the subject “The Law 
in the Making,’ and, with his usual 
force and clarity, pointed out that Con- 
gressional acts of today are constantly 
rules 
and regulations formulated by the vari- 
ous bureaus and departments, which, in 


being changed and modified by 


reality, never have Congressional sanc- 
tion. Stressing the constitutional divi- 
sion of powers, he warned against Con- 
gress relinquishing its powers and per- 
mitting bureaus to usurp constitutional 
functions. This address was also broad- 
cast over local Station Kon for those 
of the public wh ob- 
tain seats at the Convention. 

The meeting was opened by President 
|. M. McNamara of Elko, Nevada, 


immediately announced the appointment 


unable to 


» were 


Ww ho 


of a Canvassing Board consisting of the 
following three members: Charles M. 


Merrill, Chairman, Douglas A. Busey 


and Harold O. Taber. The report of 
the Treasurer and the report of the 
Board of Governors were then read. 


The report of the Board of Bar Exam- 
iners showed that during the past year 
twenty-nine applications for admission 
on examination 
of these applicants were admitted by the 
Supreme Court; two of the nine appli 
cants who applied to take the February, 
1937, examination, and one of the 
twenty applicants who applied to take 
the August, 1937, examination, were not 


were considered. Ten 


Calls for Change in Rules for 


Admission 
Mr. Albert D. Ayres, Chairman of 
the Board of Bar Examiners, then sup- 


plemented his written report by an oral 
talk, in 
a change in the Rules of the 
Court governing admission of attorneys. 
Mr. Ayres pointed out that at the pres- 
ent time the Rules specified the subjects 
in which examinations would be given, 
and as many of these subjects 
outmoded, it was his suggestior 
examination consist of subjects 
only. He attention to the 
need of doing away with the Rule call- 
ing for the equivalent of a high school 
education and two years«of college as 
preparatory 
ing the study of law, an 
requirement that the be a 
graduate of an accredited Law School. 

The President ther 
nual Address. After reviewing the ac- 
tivities of the various State Bar Com- 
mittees during the past dealt 
at some length with the address of the 
former President of the State Bar, Chas. 
A. Cantwell, who had advocated a stat- 
ute requiring the appointment of a Pub- 
lic Defender. Mr. McNamara _sug- 
gested that the Court, in appointing an 
attorney for an impecunious defendant, 
should take into consideration the abil- 
ity of the attorney to be ay 
the ability of the District 
that the accused 
fair and impartial trial 
ommended that the appointments be per- 
mitted from members of the Bar 
ing outside the County 
outside the Judicial District 

The Annual Bar Dinner was held in 


which he stressed the need of 


Supreme 


now 
that the 
general 


17 
also calle 


education before commenc- 


substituting a 


, 
ipplicant 


delivered his An- 


year, he 


pointed and 
\ttorney, so 
of a 


He further rec- 


would be assured 


resid- 


and, if need be, 
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the dining room of the Riverside Hotel, 
lj the Washoe County Bar Association be- 
ing the host at this occasion. Mr. Frank 
. B. Gregory, President of the Associa- os 
L tion, presided and introduced Hon. P. é; ato 
A. McCarran, Hon. Gilford G. Row- mee 
land, President of the State Bar of “f- like a wild oskadt Gest ways%j 
California, and Hon. Lester D. Sum “and habits, which those who would’ 
a merfield, newly elected President of the control its Savages meee know.j 
° State Bar of Nevada. A very novel and 
e entertaining skit was presented by the 
local Bar Association, in which a Rus- 
d sian purge trial was depicted with 
American variations. This was well re 
ceived by those assembled, and much 
i credit was given to Mr. Harlan | 
Heward as its author and production 
2 : 
a manager. aa 
Saturday morning Hon. Gilford G 
Rowland, President of the State Bar of 
: California, delivered an address on “Ad 
vertising and Publicity.” He discussed 
~ the various recognized forms of adver 
S tising acceptable n commercial fields, 
= and pointed out that attorneys practiced 
fi- | a profession and did not conduct a busi CATCHING FIRE HAZARDS IN TIME 
: ness, He developed the further theme 
3 >] > ¥ ] + + y ha ‘’ ee NJ 
f = that, while attorneys could not adver DEPENDS ON KNOWING FIRE’S HABITS 
tise individually, it was proper for Bar 
Associations as sroup to advertise ° . ° ° 
of ieee gt. ire ie Preventing fires is an important part of our 
y ; activitie rie aiso le € a dis * “ ‘ e 
p- = tinction between advertising and pul function. It eliminates losses which even the 
a licity. | soundest indemnity cannot repay. 
0 Py } . % . . E . . 
ea Newly Elected Officials That is why we maintain a nation-wide force 
ys. Che As wiy elected | ag of yes of fire-prevention engineers, skilled in determin- 
state sar of ‘evada, f este! i & 
Cs- | ° > a, —— . 
of Summerfield, was then presented to the | ing the causes of fire and its habits. In entering 
om Convention bj retiring President, | any situation, our first step is to send one of these 
ow Po Repewere. Mr. Sree engineers to study and improve the risk. 
7” expressed his appreciation of the honor r . . ° 
pi ee a ly gis For you, as a buyer of fire insurance, this works 
“ ing that all State Bar Committees ac- two ways. It reduces the possibility that you will 
I- tively function. He also suggested that | suffer fire damage, with its ensuing loss in occu- 
ol pancy and business interruption and its danger 
as cf - . . aa . . 
a to life. And it minimizes insurance costs by reduc- 
a ing IRM losses... a reduction which has enabled 
a us to return 25% of premiums to policyholders 
1. 
é every year. 
.c- Let us send an IRM fire-prevention engineer to 
m- study your fire hazards. Regardless of what insur- 
« ance you buy, his recommendations may make the 
1€ . Rs . . . . 
‘. time you give him the most important you will 
at- spend this month. 
ib- 
ig 
an 
, IMPROVED Risk MuTuALs 
il- 
nd 60 JOHN STREET, NEW YORE 
sO 
a A nation-wide organization of old established, 
c- standard reserve companies writing the follow- 
ing types of insurance: Fire « Sprinkler Leakage 
7 « Use and Occupancy « Tornado and Windstorm 
d- « Earthquake - Rents « Commissions and 
e, Profits « Riot and Civil Commotion - Inland 
I ESTER D. SUMMERFIELD sarine 
in President State Bar f Nevada 
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Distinguishing 
Features 


One of the important differences be 
tween a verbatim shorthand reporter 
and an office stenographer is the 
of speed at which spoken matter is cor- 
rectly reported; and a distinctive char- 
acteristic of the shorthand re 
porter is the rate of speed, or prompt 
ness, with which a finished, accurate 
transcript is delivered. Competent short 
hand reporters in every state, most of 
them members of the NATIONAIT 
SHORTHAND REPORTERS AS 
SOCIATION, are prepared on ad 
quate notice to aid counsel by furnish 
ing daily transcript in important litiga 
tion at a reasonable cost 


rate 


expert 


( Gaw, Secretary 


Elkhart, Indiana 


faking 


1 











attorneys take an active interest in all 
civic affairs. He thought that if this 
was done it would create a better rela 
tionship between the Bar and the pub- 
lic. 

The newly elected members of the 
Board of Governors and the State Bar 
officers are as follows: 


30ARD OF GOVERNORS 


District No. 1, Frank McNamee 
Las Vegas. 
District No. 2, J. M 
District No. 3, Howard E. 
Austin; G. J. Kenny, Fallon. 
District No. 4, \. Montrose, 
Gardnerville. 
District No. 5, M. A. Diskin, Reno; 
William M. Gardiner, Reno; Harlan L. 


Summerfield. 


Ely. 


Browne, 


Collins, 


(seorge 


Heward, Reno; Lester D 
(OFFICERS 
President, Lester D. Summerfield, 
Reno. 
First 
Browne, Austin. 
Vice-President 


Vice-President Howard 


Second William M. 

Gardiner, Reno. 

Treasurer, Myron R. Adams 

Secretary, A. R. Schindler, Ren 
A. R. 


Secretary, State Bar of 


) 
cen 


SCHINDLER 
Nevad 


Utah Newspaper Approves Robes 
for Judges 

HE Salt Lake | 

approves the decision of the Justices 

of the Utah 

robes on the bench. 


Telegram strong 
Supreme Court to wear 
The view is ex 
pressed in the following editorial whicl 
was reprinted in the March-April issu 
of the Utah Bar Bulletin 


EUROPE ¥V 


“116 Fare” Trips during September 
BUSINESS MAN’S FALL TOUR $298 * 


Sept. 14 5 countries 
$378* 


THE VIENNESE TOUR 
All-inclusive 


Sept. 7 9 cities 
*The most successful trips abroad! 
personally escorted, departures guaranteed, ex 
cellent hotels and meals, evening entertainment 
The popular Third class on steamers, or spend 
$40 to $50 more for Tourist class on September 
tours 
Summer reservations available 
Swiss Tour June 25, Business 
Scenic Italian Tour July 15. 
For Fall trips mention booklet FBA 
For Summer trips mention booklet 


IVIETROPOLITAN seeuit¥e! 


Specialists in European Travel 
260 Tremont St., Boston, Mass. 


Scenic Man’s Trip 


July 9 





LAWYER 


Under 40, with a 16 year record of achieve- 
ment in important legal, financial, corporate 
and business work, now available. Member 
Bar New York and Illinois. Location and 
compensation secondary to opportunity. Ref- 
erences from leading industrialists and law- 
yers. Complete record sent on request. Ad- 
dress Box B, American Bar Association Jour- 





nal, 1140 N. Dearborn St., Chicago, Ill. 








“The justices of the Utah state su- 
preme court have accepted a sugges- 
tion of the Utah State 
in a resolution adopted at its last con- 


3ar expressed 


vention, and will shortly wear judicial 
robes when on the bench. So appropri- 
ate is this that it is to be wondered why 
the custom has not always prevailed 
The robe is symbolic of the dignity of 
the court and the majesty of the law, 
commanding the attention and respect 
of all persons present in the courtroom 
at its sittings. 
has signified the precedent place of or- 


From earliest times it 
derly processes in government for the 
adjustment of human affairs 

The possibility exists that in some de- 
gree prevalent informality in American 
courts contributes to the lack of respect 
is held. There is no 
call for judges to manifest aloofness, to 
but 


in which the law 


be cold and austere on the bench, 


only a wholesome impression can be 


gained by litigants, counsel, jury, wit- 
nesses and spectators when proceedings 
are lifted above the level of ordinary 


affairs. 


A robed judge in the higher 


courts, in keeping with the fitness of 
things, is an impressive personality im- 
parting to a at- 
mosphere and creating a atti- 


tude of mind on the part of all present 


court scene a proper 


proper 


before hin 


Nicknames in Philippine Elections 

The new Philippine election law (sec. 
404-d) that 
candidacy shall not contain more than 
The 
nick- 


the 


provides “certificates of 
one nickname of the candidate.” 
and 
names in the Islands is attested by 
cases which have arisen under this pro- 
the report of j 


prevalence importance of 


vision Here is one of 
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them, taken from the Philippine Law 
Journal (March, 1938) : 

“Certificate of Candidacy, Candidate’s 
Nickname.—Lupo Biteng, the protestee, 
was elected governor of Ilocos Sur with 
against the protestant, 
who 11,670 
votes. that 100 bal- 
lots should have counted in his 
favor. Of these only 2, ‘Reyes-85’ and 
‘Reyes-1094’ were declared valid. The 
rest, bearing the names, ‘B. Reyes,’ ‘V. 
=. ‘Alberto,’ ‘Berto,’ 
and ‘Cayong declared 
invalid. Protestant insists on their va- 
lidity on the ground that he stated in 
his certificate of candidacy that in Ilocos 
Sur he is also known as Ruperty, Lam- 
Loberto, Edilberto, Norberto, 
Eriberto, Filisberto, Roberto and 
nicknamed Cayong Berto. Held: 
‘Although various decisions have held 
that the names and nicknames in a can- 
didate’s certificate of candidacy may be 
taken into interpreting 
the voter’s will or intention, yet a can- 
didate cannot enlarge on his certificate 
of candidacy in such a way as to con- 
vert it into an elaborate instrument to 


11,775 votes as 
Alberto Reyes, received 
Reyes claims 


been 


Reyes,’ Reyes,’ 


‘Loberto,’ were 


berto, 
and 
and 


consideration 


improperly increase the number of his 
votes. In this case, the protestant’s in- 
tention to appropriate votes not intended 
for him can be Clearly inferred from the 
fact that he other persons’ 
Christian names.’ (Reyes v. Biteng, 
57 Phil. 100.) 404 (d) pro- 
vides that certificates of candidacy shall 
not nickname.” 


assumed 


Section 


contain more than one 








